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INTRODUCTORY NOTE

The Commander's Handbook on the Law of Naval Operations (Naval
Warfare Publication 9, 1987) replaced Law of Naval Warfare (Naval
Warfare Information Publication 10-2, 1955). With Revision A
(1989), NWP 9 has also been adopted by the U.S. Marine Corps as
Fleet Marine Force Manual (FMFM) 1-10. Unlike its predecessor,
NWP 9 contains no reference to sources of authority for state-
ments of relevant law. This approach was deliberately taken for
ease of reading by its intended audience -~ the operational
commander and his staff. The Annotated Supplement has been
prepared to support the more in-depth requirements of Navy and
Marine Corps judge advocates.

Although prepared under the direction of the Judge Advocate
General, in conjunction with the Naval War College, the Annotated
Supplement is not an official publication of the Department of
the Navy or the U.S. Government.

The text of The Commander's Handbook is set forth verbatim in
plain type face. Annotations appear as footnotes numbered
consecutively within each chapter and are presented in bold face
type for ease of recognition as new material. 1Insofar as they
remain valid, the notes to Law of Naval Warfare, NWIP 10-2, have
been incorporated into these annotations. Supplementary text is
identified by a prefatory note; each numbered paragraph begins
with the letter "s". Supplemental illustrations are identified
as Supplement Figures (SF), Supplement Tables (ST), -and
Supplement Annexes (SA). A table comparing provisions of NWIP
10~2 and NWP 9 has been inserted before the Index.

FH) Hoee

E. D. STUMBAUGH
Rear Admiral, JAGC, U.S. Navy
Judge Advocate Genpral
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PREFACE
SC lt’E

This publication sets out those fundamental principles of international and domestic
law that govern U.S. naval operations at sea. Part I, Law of Peacetime Naval Operations,
provides an overview and general discussion of the law of the sea, including definitions and
descriptions of the jurisdiction and sovereignty exercised by nations over various parts of
the world’s oceans; the international legal status and navigational rights of warships and
military aircraft; protection of persons and property at sea; and the safeguarding of national
interests in the maritime environment. Part II, Law of Naval Warfare, sets out those
principles of law of special concern to thie naval commander during any period in which
U.S. naval forces are engaged in armed conflict. Although the primary emphasis of part
Il is upon the rules of international law concerned with the conduct of naval warfare,
attention is also directed to.relevant principles and concepts common to the whole of the
law of armed conflict. i =

PURPOSE

This publication supersedes NWIP 10-2, Law of Naval Warfare.! It is intended for
the use of operational commanders and supporting staff elements at all levels of command.
It is designed to provide officers in command and their staffs with an overview of the rules
of law governing naval operations in peacetime and during armed conflict. The
explanations and descriptions in this publication are intended to enable the naval
commander and his staff to comprehend more fully the legal foundations upon which the
orders issued to them by higher authority are premised and to understand better the
commander’s responsibilities under international and domestic law to execute his mission
within that law. This publication sets forth general guidance. It is not a comprehensive
treatment of the law nor is it a substitute for the definitive legal guidance provided by judge
advocates and others responsible for advising commanders on the law.

1 A table of comparable provisions in NWIP 10-2 and NWP 9 may be found preceding
the Index.

2 Although The Commander’s Handbook on the Law of Naval Operations is a
publication of the Department of the Navy, neither The Handbook nor its annotated
supplement can be considered as a legislative enactment binding upon courts and tribunals
applying the rules of war. However, their contents may possess evidentiary value in matters
relating to U.S. custom and practice. See The Hostages Trial (Wilhelm List et al), 11 TWC
1237-38, 8 LRTWC 51-52 (U.S. Military Tribunal, Nuremberg, 8 July 1947-19 Feb. 1948);
The Peleus Trial, 1 LRTWC 19 (British Military Ct.,, Hamburg, 1945); The Belsen Trial, 2
LRTWC 148-49 (British Military Ct., Luneburg, 1945); The Abbage Ardenne Case (Trial of
Brigadefurher Kurt Meyer), 4 LRTWC 110 (Canadian Military Ct., Aurich, Germany, 1945).

(continued...)




Officers in command of operational units are encouraged to utilize this publication
as a training aid for assigned personnel.

APPLICABILITY

Part I-of this publication is applicable to U.S. naval operations during time of peace.
Part i applies to the conduct of U.S. naval forces during armed conflict, It is the policy
of the United States to apply the law of armed conflict to all circumstances in which the
armed forces of the United States are engaged in combat operations, regardless of whether
such hostilities are declared or otherwise designated as "war."> Relevant portions of Part
IT are, therefore, applicable to all hostilities involving U.S. naval forces irrespective of the
character, intensity, or duration of the conflict. Part II may also be used for information
and guidance in situations in which the U.S. is a nonparticipant in hostilities involving other
nations.

RULES OF ENGAGEMENT (ROE)

The Joint Chiefs of Staff and the commanders of the unified and specified
commands, . hin their areas of responsibility, have the authority to exercise the right of
national ...-defense and declare forces hostile. Incident to this authority, the commanders
of the unic. =" and specified commands may issue directives, e.g., rules of engagement, that
delineate '+ circumstances and limitations under which the forces under their command
will initiate and/or continue engagement with other forces encountered. These directives
are definitive within the commander’s area of responsibility. This publication provides
general information, is not directive, and does not supersede guidance issued by such command-
ers or higher authority.

2(,..continued)

In the course of these cases, the question of the status of such official publications and the
British and U.S. military manuals arose on various occasions. Although the courts
recognized these publications as "persuasive statements of the law" and ncted that, insofar
as the provisions of military manuals are acted upon, they mold state practice, itself a
source of international law, it was nevertheless stated that since these publications were not
legislative instruments they possessed no formal binding power. Hence, the provisions of
military manuals which clearly attempted to interpret the existing law were accepted or
rejected by the courts in accordance with their opinion of the accuracy with which the law
was set forth, NWIP 10-2, para, 100 n.1; KM 27-10, para. 1; 15 LRTWC, Digest of Law and
Cases 21-22,

* DOD Directive 5100.77, implemented for the Department of the Navy by SECNAV-
INST 3300.1A, para. 4a, Similar directions have been promulgated by the operational
chain of command, e.g, MJCS 59-83, 1 June 1983; USCINCLANTINST 3300.3A;
CINCPACFLTINST 3300.9.




INTERNATIONAL LAW

For purposes of this publication, international law is defined as that body of rules
that nations consider binding in their relations with one another. International law derives
from the practice of nations in the international arena and from international agreements,
International law provides stability in international relations and an expectation that certain
acts or omissions will effect predictable consequences. If one nation violates the law, it may
expect that others will reciprocate. Consequently, failure to comply with international law
ordinarily involves greater political and economic costs than does observance. In short,
nations comply with international law because it is in their interest to do so. Like most
rules of conduct, international law is in a continual state of development and change.5

Practice of Nations. The general and consistent practice among nations with respect
to a particular subject, which over time is accepted by them generally as a legal obligation,
is known as customary international law. Customary international law is the principal
source of international law and is binding upon all nations. (See also paragraph 5.4.1.)

International Agreements. An international agreement is a commitment entered into
by two or more nations which reflects their intention to be bound by its terms in their
relations with one another. International agreements, whether bilateral treaties, executive
agreements, or multilateral conventions, bind only those nations that are party to them or
that may otherwise consent to be bound by them® To the extent that multilateral

4 Article 38 of the Statute of the International Court of Justice provides that, in
adjudicating disputes brought before it, the Court shall apply international agreements,
custom (as evidence of a genéral practice accepted as law), yeneral principles of law
recognized by civilized nations, decisions of national and international courts, texts on
international law, and (where the parties to the dispute agree) general principles of equity.
The Statute is set forth in chapter 5 of AFP 110-20. Walker, The Sources of International
Law and the Restatement (Revised) Foreign Relations Law of the United States, 37 Nav.
L. Rev. 1 (1988) provides a comprehensive, yet basic, analysis of the sources of internation-
al law and their impact on the municipal law of the United States.

Countries are generally called "states" in international law, To avoid confusion with the
states of the United States, the term "nation" is used in this publication to include
countries and states in the international law sense of the term.

5 This distinction is expanded upon in Joyner, The Reality and Relevance of
International Law, in Kegley & Wittkopf, The Global Agenda: Issues and Perspectives
186-97 (2d ed. 1988).

6 The particular name assigned to the arrangement, e.g,, treaty, executive agreement,
memorandum of understanding, exchange of notes or letters, technical arrangement or
plan, does not alter the fact that it is an international agreement if the arrangement falls
within this definition of international agreement, Procedures within the U.S. Government

3 (continued...)




conventions of broad application codify existing rules of customary law, they may be
regarded as evidence of international law binding upon parties and non-parties alike.

U.S. Navy Regulations. U.S. Navy Regulations, 1973, require U.S. naval commanders
to observe international law. Article 0605, Observance of International! Law, states:

At all times a commander shall observe, and require his command to observe,
the principles of intermational law. Where necessary to fulfillment of this
responsibili?r, a departure from other provisions of Navy Regulations is
authorized,

6(...continued) '

for negotiating international agreements may be found in State Department, DOD and
Navy regulations which impose stringent controls on the negotiation, conciusion and
forwarding of internativiial agreements by organizational elements of the Department of
the Navy. Those requirements are set forth in 22 C.F.R. part 181; DOD Directive 5530.3,
Subj: International Agreements, 11 June 1987. Implementing Navy instructions include
SECNAY Instruction 5710.25 (series), Subj: International Agreements; OPNAV Instruction
§710.24, Subj: Intez aational Agreements Na ., Procedures; and OPNAYV Instruction 5710.25,
Subj: International Agreements OPNAV Procedures. Questions regarding the definition
and processing of international agreements should be referred to the Office of the Chief
of Naval Operations (OP-616) or the Office of the Judge Advocate General {Code 10).

7 Vienna Convention on the Law of Treaties, arts. 1, 26 & 38, AFP 110-20, chap. 7.

8 UCM), article 92, provides that a violation of a lawful general regulation, such as
article 0605, Navy Regulaticas, 1973, is punishable by court-martial.




PART I

Law of Peacetime Naval Operations

Chapter 1 -- Legal Divisions of the Oceans and Airspace

Chapter 2 -- International Status and Navigation of
Warships and Military Aircraft

Chapter 3 -- Protection of Persons and Property at Sea

Chapter 4 -- Safeguarding of U.S. National Interests in
the Maritime Environment



CHAPTER 1

Legal Divisions of the Qceans and Airspace
1.1 INTRODUCTION

The oceans of the world traditionally have been classified under the broad headings
of internal waters, territorial seas, and high seas. Airspace has been divided into national
and international airspace.l In recent years, new concepts have olved, such as the
exclusive economic zone and archipelagic waters, which have dramatically expanded the
jurisdictional claims of coastal and island nations over wide expanses of the oceans
previously regarded as high seas. The phenomenon of expanding maritime jurisdiction and
the rush to extend the territorial sea to 12 nautical miles and beyond were the subject of
international negotiation from 1973 through 1982 in the course of the Third United Nations
Conference on the Law of the Sea. That Conference produced the 1982 United Nations
Convention on the Law of the Sea (1982 LOS Conventlon) Although not signed by the

1 Space, or outer space, begins at the undefined upward limit of national or

international airspace and extends to infinity. That undefined point of demarkation
between airspace and outer space is generally regarded as occurring at that yet to be
determined point where the atmosphere is incapable of sustaining aerodynamic flight and
where artificial satellites cannot be sustained in orbit. Christol, The Modern International
Law of Outer Space 522-33 (1982) and Fawcett, Outer Space: New Challenges to Law and
Policy 16-17 (1984).

2 The i$82 United Nations Convention on the Law of the Sea, opened for signature
10 December 1982, U.N, Do¢. A/CONF. 62/122 (1982), is reprinted in chapter 36 of AFP
110-20 (Navy supplement), and 21 Int’l Leg, Mat’ls 1261 (1982).

Each country has its own preference for maximizing the benefits of its relationships with
the sea. Those without a strong maritime history tend to see their interests more
exclusively as coastal nations than inclusively with the international community favoring
maritime navigation and overflight, Alexander, Navigational Restrictions 8. The interests
of the United States reflect that apparent dichotomy: as a coastal nation the United States
seeks to exploit its fisheries resources and offshore oil deposits; as a maritime power the
United States is dependent on unencumbered navigation and overflight routes throughout
the world and in outer space. Negroponte, Who Will Protect Freedom of the Seas?, Dep’t
St. Bull,, Oct. 1986, at 42. However, an approach reflecting the inclusive interests of the
international commumty actually benefits all nations, since the fundamental importance

nf tha noannc lin wthan al and wanannanhla annnce ta tham fav all naél | & PN Py nnr\'l
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Review, 18 J. Mar. L. & Comm, 150-51 (1987).

An understanding of the historical development of the law of the sea is necessary to
appreciate the evolutionary nature of international law generally and the importance the

(continued...)
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United States and not yet in formal effect, the provisions of the 1982 LOS Convention
relating to navigation and overflight codified existing law and practice® and are considered

2(...continued)
actions and inactions of governments, including their navies, have in establishing and
losing rights. That development is summarized in Annex AS1-1.

3 At mid-1989 there are about 170 nations, including 30 that are land-locked. Over
half of the 170 nations achieved independence within the past 45 years. Many of them have
struggling economies, some have problems of internal or external stability, and only a few
have histories of strong maritime development. 159 nations signed the 1982 LOS
Convention; at 27 March 1989 only 40 nations (including 3 land-locked countries, but no
major maritime power) have agreed to be bound by its provisions once it enters into force.
A list of those nations may be found in Table ST1-1. Sixty ratifications are necessary to
bring the Convention into force. Future actions of coastal and island nations will, of
course, affect the content of the international law of the sea. See paragraph 2.6 below.

The United States’ view of the rights and duties of non-parties to the LOS Convention is
set forth in its 8 March 1983 statement in right of reply, 17 LOS Official Records 243,
Annex AS1-2,

4 Reference is made in succeeding notes both to the 1982 LOS Convention and its
antecedent provisions in the 1958 Geneva Conventions. Convention on the Territorial Sea
and Contiguous Zone, dore 29 April 1958, 15 U.S.T. 1606, T.L.A.S. No. 5639, 516 U.N.T.S.
205 (entered into force 10 September 1964); the Convention on the High Seas, done 29
April 1958, 13 U.S.T. 2312, T.LA.S. No. 5200, 450 U.N.T.S. 82 (entered into force 30
September 1962); and Convention on the Continental Shelf, done 29 April 1958, 15 U.S.T.
471, T.I.A.S. No. 5578, 499 U.N.T.S. 311 (entered into force 10 June 1964). While only the
1958 High Seas Convention purported to have codified the law of the high seas as it existed
in 1958, many provisions of the Territorial Sea and Continental Shelf Conventions have
generally come to be considered to reflect the customary law of the sea, The Convention
on Fisheries and Conservation of the Living Resources of the High Seas, done 29 April
1958, 17 U.S.T. 138, T.L.A.S 5969, 559 U.N.T.S. 285 (entered into force 20 March 1966) has
not had simiiar acceptance. Copies of these conventions are contained in chapter 36, AFP
110-20. The nations party to-these conventions are listed in Table ST1-2.
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TABLE STI1-1
RATIFICATIONS OF THE 1982 UN CONVENTION ON THE LAW OF THE SEA

As of 27 March 1989, the following nations had deposited their instrumens of ratification or accession:

Coastal or Island Nations

Antigua and Barbuda

Dates of Ratification

2 February 1989

Bahamas 29 July 1983
Bahrain 30 May 1985
Belize 13 August 1983
Brazil 22 December 1988
Camcroon 19 November 1985
Cape Verde 10 August 1987
Cuba 15 August 1984
Cyprus 12 December 1988
Egypt 26 August 1983
Fiji 10 December 1982
Gambia 22 May 1984
Ghana 7 June 1983
Guinea 6 September 1985
Guinca-Bissau 25 August 1986
[ccland 21 June 1985
Indonesia 3 Fcbruary 1986
Iragq 30 July 1985

Ivory Coast 26 March 1984
Jamaica 21 March 1983
Kenya 2 March 1989
Kuwait 2 May 1986
Mexico 18 March 1983

Namibia (UN Council for)
Nigeria

18 April 1983
14 August 1986

Philippines 8 May 1984

Saint Lucia 27 March 1985
Sao Tome and Principe 3 November 1987
Senegal 25 October 1984
Sudan 23 January 1985

Tanzania, United Republic of

30 Scptember 1985

Togo 16 April 1985
Trinidad and Tobago 25 April 1986
Tunisia 24 April 1985
Yemen, South (PDRY) 21 July 1987
Yugoslavia 5 May 1986
Zaire 17 February 1989
Land-Locked Nations Dates of Ratification
Mali 16 July 1985
Paraguay 26 September 1086
Zambia 7 March 1983
Sources: 12 UN Law of the Sea Bulletin (Dec. 1988); UN LOS Office.
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TABLE ST1-2

RATIFICATIONS OF 1958 LOS CONVENTIONS

Convention on the territorial sea and con-
tiguous zone. Done at Geneva April 29,
1958; entered into force September 10,
1964,

15 UST 1606; TIAS 5639; 516 UNTS 20%.
States which are parties:
Ausiraliat

Belgium

Bulgaria?

Byelorussian Soviet Socialist Rep.?
Cambodia

Czechoslovakia?

Denmark!

Dominican Rep.

Fijit

Finland )

German Dem. Rep.?

Haiti |

Hungary?

Israel! *

ftaly?

Jamaica

Japan!

Kenya

Lesotho

Madagascar?

Malawi

Malaysia

Maita

Mauritius

Mexico?

Netherlands!

Nigeria

Portugal®

Romania?

Sierra Leone?

Solomon Is.

South Africa

Spain®

Swaziland

Switzerland

Thailand'®

Tonga!

Trinidad & Tobago

Uganda

Ukrainian Soviet Socialist Rep.?
Union of Soviet Socialist Reps.?
United Kingdom!

United States!

Venezuela?

Yugoslavia

NOTES:
1 With a statement.
2 With reservation.
3 With a declaration.

Source: U.S. Dep't of State, Treaties in Force, 1 Jan. 1989.

Convention on the high seas. Done at
Geneva April 29. 1958; entered into force
September 30, 1962.

13 UST 2312; TIAS 5200; 450 UNTS 82.
States which are parties:
Afghanistan

Albana! 2

Australia®

Austria

Belgium

Bulgaria' ?

Burkina Faso
Byelorussian Soviet Socislist Rep.! ?
Cambodia

Central African Rep.
Costa Rica

Cyprus ;
Czechosiovakia!
Denmark?

Dominican Rep.

Fiji?

Finland

German Dem. Rep.! ?
Germany, Fed. Rep.? ¢
Guatemala

Haiti

Hungary! ?

Indonesiat

Israel®

Italy

Jamaica

Japan®

Kenya

Lesotho

Madagascar?

Malawi

Malaysia

Mauritius

Mexico?

Mongolia® 2

Nepal

Netherlands®

Nigeria

Poland* ?

Portugal®

Romania! 2

Sencgal

Sierra Leone

Solomon Is.

South Africa -

Spain®

Swaziland

Switzerland

‘Thailand?

Tonga?

Trinidad & Tobago
Uganda

Ukrainian Soviet Socialist Rep.!?
Union of Soviet Socialist Reps.' ?
Untted Kingdom?
Unii.d States?
Venezuela

Yugoslavia

NOTES:
' With reservation.
3 With declaration,
3 With a statement.
¢ Applicable to Berlini (West),




TABLE ST1-2

Convention on the continental shelf. Done
at Geneva Apnl 29, 1958; entered into
force June 10, 1964.

15 UST 471; TIAS 5578; 499 UNTS 311.
States which are parties:
Albania

Australia

Bulgaria

Byelorussian Soviet Socialist Rep.
Cambodia

Canada' ¢

China (Taiwan)??

Colombia

Costa Rica

Cyprus

Czechoslovakia

Denmark

Dominican Rep.

Fiji¢

Finland

France!?

German Dem. Rep.

Greece?

Guatemala

Haiti

Israel

Jamaica

Kenya

Lesotho

Madsgascar

Malawi

Malaysia

Maita

Mauritius

Mexico

Netherlands*

New Zealand

Nigeria

Norway*

Poland

Portugal

Romania

Sierra Leone

Solomon Is.

South Africa

Spain‘ 4

Swaziland

Sweden

Switzerland

Thailand*

Tonga*

Trinidad & Tobago

Uganda

Ukrainian Soviet Socialist Rep.
Union of Soviet Socialist Reps.
United Kimgdom*

United States*

Vesniezuela?

Yugoslavia? ¢

NOTES:

} With declaration.

2 With reservation.

3 See note under CHINA (Taiwan) in
bilateral section.

¢ With a statement.

(cont'd)

Convention on fishing and conservation of
living resources of the high seas. Done at
Geneva April 29, 1958; entered into force
March 20, 1966.

17 UST 138; TIAS 5969; 559 UNTS 285.
States which are parties:
Australia

Belgium

Burkina Faso

Cambodia

Colombia

Denmark!

Dominican Rep.

Fiji

Finland

France

Haiti

Jamaica

Kenya

Lesotho

Madagascar

Malawi

Malaysia

Mauritius

Mexico

Netherlands

Nigeria

Pcrtugal

Sierra Leone

Solomon Is.

South Africa

Spain?

Switzerland

Thailand

Tonga

Trinidad & Tobago
Uganda

United Kingdom?
United States?
Venezuela

Yugosiavia

NOTES:
1 With reservation.
2With a statement.
$With an understanding.




by the United States to reflect customary international law.’
1.2 RECOGNITION OF COASTAL NATION CLAIMS
In a statement on U.S. oceans policy issued 10 March 1983, the President stated:

First, the United States is prepared to accept and act in accordance with
the balance of interests relating to traditional uses of the oceans -- such as
navigation and overflight. In this respect, the United States will recognize the
rights of other States in the waters off their coasts, as reflected in the [1982
LOS] Convention, so long as the rights and freedoms of the United States
and others under international law are recognized by such coastal States.

Second, the United States will exercise and assert its navigation and
overflight rights and freedoms on a worldwide basis in a manner that is
consistent with the balance of interests reflected in the Convention. The
United States will not, however, acquiesce in unilateral acts of other States
designed to restrict the rights and freedoms of the international community
in navigation and overflight and other related high seas uses.®

The legal classifications ("regimes") of ocean and airspace areas directly affect naval
operations by determining the degree of control that a coastal or island nation may exercise
over the conduct of foreign merchant ships, warships, and aircraft operating within these
areas. The methods for measuring maritime jurisdictional claims, and the extent of coastal
or island nation control exercised in those areas, are set forth in the succeeding paragraphs

S Malone, Freedom and Opportunity: Foundation for a Dynamic National Oceans
Policy, Dep’t St. Bull,, Dec. 1984, at 77. Compare the President’s Ocean Policy Statement
of 10 March 1983, paragraph 1.2 below, Annex AS1-3 and 2 Restatement (Third), Part V
Introductory Note, at 5-6 ("many of the provisions of the [1982 LOS] Convention follow
closely provisions in the 1958 conventions to which the United States is a party and which
largely restated customary law as of that time. Other provisions in the LOS Convention
set forth rules that, if not law in 1958, became customary law since that time, as they were
accepted at the Conference by consensus and have influenced, and came to reflect, the
practice of states, . . . Thus, by express or tacit agreement accompanied by consistent
practice, the United States, and states generally, have accepted the substantive provisions
of the Convention, other than those addressing deep sea-bed mining, as statements of
customary law binding upon them apart from the Convention. . .. In a few instances,
however, there is disagreement whether a provision of the Convention reflects customary
law, ., ., Some nrovisions of the Convention, notably those accepting particular arrange-
ments for settling disputes, clearly are not customary law and have not been accepted by
express or tacit agreement.")

6 See Annex AS1-3 for the full text of this statement.
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of this chapter.7 The DOD Maritime Claims Reference Manual (DoD 2005.1-M) contains
a listing of the ocean claims of coastal and island nations.®

1.3 MARITIME BASELINES

The territorial sea and all other maritime zones are measured from baselines. In
order to calculate the seaward reach of claimed maritime zones, it is first necessary to
comprehend how baselines are drawn.”

7 Figure SF1-1 illustrates the several regimes. International navigation and overflight
and the conduct by coastal and island nations in those areas are discussed in chapter 2
below.

8 The MCRM provides a description of the nature of the various claims and includes
a system of charts depicting the baselines and seaward reach of the claimed areas of
national jurisdiction. These claims also appear in certain issues of Notice to Mariners
(e.g., 39/86) and U.S. Dep’t State, Limits in the Seas No. 36, National Claims to Maritime
Jurisdictions (6th rev. in preparation). Publication of these lists does not constitute U.S.
recognition or acceptance of the validity of any claim. The list of United States claims is
reproduced in Annex AS1-7. For an analysis of excessive maritime claims, see Smith,
Global Maritime Claims, 20 Ocean Dev. & Int’l L. 83 (1989).

% The current rules for delimiting baselines are contained in articles S through 14 of
the 1982 LOS Convention, They distinguish between "normal” baselines (following the
sinuosities of the coast) and "straight" baselines (which can be employed along certain
irregular coasts). The baseline rules take into account most of the wide variety of physical
conditions existing along the coastlines-of the world. Alexander, Navigational Restrictions
13-14. The MCRM details the baseline claims of the coastal and island nations. The
baseline provisions of the 1982 LOS Convention are examined in UN Office for Oceans
Affairs and the Law of the Sea, The Law of the Sea: Baselines, UN Sales No. E.88.V.5*
(1989).

The discussion of maritime zones in the text of this chapter assumes that the adjacent land
area is within the undisputed sovereignty of the claimant r.ation. However, the legal title
to some mainland and island territories is in dispute, thus affecting the offshore zones; for
example: Essequibo region of western Guyana claimed by Venezuela; Western Sahara
presently occupied by Morocco, but claimed by the Polisario supported by Algeria and
Mauritania; the southern Kuriles, claimed by Japan and occupied by the U.S.S.R. since the
end of World War II; ihe Spratly Islands claimed-by China, Vietnam, Malayasia, the
Philippines, and Taiwan; the Senkakus Islands disputed among China, Japan, and Taiwan;
Liancourt Rock (or Takeshima) disputed hetween Japan and the Republic of Korea;
Mayotte Island in the Indian Ocean disputed between France and Comoros; British Indian
Ocean Territory (including Diego Garcia) where the United Kingdom’s ownership is
disputed by Mauritius; some small islands in the Mozambique Channel between Mozam-
bique and Madagascar disputed between Madagascar and France; Persian Gulf islands of

s (cortinued...)



9(...c0ntinued)

Abu Musa, Tung As Sughra, and Tunb Al Kabra disputed between Iran and the United
Arab Emirates; Kubbar, Qaruh, and Unm Al Maraden Islands disputed between Kuwait
and Saudi Arabia; Falklands/Malvinis dispute bztween the United Kingdom and
Argentina; and the two uninhabited islands of Hunter and Matthew, to the east of New
Caledonia, disputed between France and Vanuatu,

Further, although there are close to 400 maritime boundaries, less than a quarter of them
have been definitely resolved by agreement between the adjacent or opposing neighbors.
Alexander, Navigational Restrictions 41-44. Most of these agreements are collected in UN
Office for Ocean Affairs and the Law of the Sea, The Law of the Sea: Maritime Boundary
Agreements (1970-1984), UN Sales No. E.87.V.12 (1987); maritime boundary agreements
concluded prior to 1970 are listed in an annex to this collection. The Antarctic is discussed
in paragraph 2.4.5.2 below.

While the U.S. regards the 1867 U.S.-Russia Convention line as the maritime boundary in
the Bering and Chukchi Seas (see Figure SF1-2 and U.3. Dep’t of State, International
Boundary Study No. 14 (revised) 1 October 1965), discussions have been held with the
Soviet Union on interpretation and application of the 1867 boundary line. The United
States has sought to begin talks with Canada on outsianding maritime boundary issues,
including areas in the Beaufort Sea, Dixon Entrance, Strait of juan de Fuca, and extension
of the Gulf of Maine boundary. Negotiations continue to resolve the U.S.-Dominican
Republic maritime boundary. Negroponte, Current Developments in U.S. Oceans Policy,
Dep’t St. Bull,, Sep. 1986, at 86. U.S. maritime boundaries have been established with
Canada in the Gulf of Maine (see Figure SF1-3), Mexico (see Figure SF1-4), Cuba (see
Figure SF1-5), the Bahamas (see Figure SF1-6), Venezuela (see Figure SF1-7), and the
Cook Islands and Tokelau (see Figure SF1-8). Boundaries with Cuba and the Bahamas
are established by executive agreement, pending advice and consent of the Senate to the
treaties establishing these boundaries. T.1.A.S. No. 9732, 32 U.S.T. 840; T.I.A.S. No. 10,327;
T.ILA.S. No. 10,913 (Cuba). See also Feildman & Colson, The Maritime Boundaries of The
United States, 75 Am. J. Int’l L. 729 (1%81), and Smith, The Maritime Boundaries of The
United States, 71 Geographical Rev., Oct. 1981, at 395.

There has been considerable litigation between the United States and several States of the
United States concerning the application of these rules, United States v. California, 332
U.S. 19, 67 S.Ct. 1658, 91 L.Ed. 1889 (1947); United States v. Culifornia, 381 U.S. 139, 85
S.Ct. 1401, 14 L.Ed.2d 296 (1965); United States v. Louisiana, 394 U.S. 11, 89 S.Ct. 773, 22
L.Ed.2d 44 (1969); United States v. Alaska, 422 U.S. 184, 95 S.Ct. 2240, 45 [.Ed.2d 109
(1975), on remand 519 F.3d 1376 (9th Cir. 1975); United States v. California, 432 U.S. 40,
97 S.Ct. 2915, 53 L.Ed.2d 94 (1977, modified, 449 U.S. 408, 101 S.Ct. 912, 66 L.Ed.2d 619
(1981).
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FIGURE SF1l-2
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FIGURE SF1l-3
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The course of the single maritime boundary that divides the con-
uinental shelf and the exclusive fisheries zones of Canada and the United
States of America in the area referred to in the Special Agreeme~t con-
cluded by those two States on 29 March 1979 shall be defined by geodetic
lines connecting the points with the following co-ordinates :

Latitude North Longitude West

A 4° 1 67° 16’ 46"
B 42° 5) 14" 67° 44’ 357
C 42° 31 08" 67° 28’ 05"
D

40°27 05" 65° 41 59" ‘

Sources; 1984 I.C.J. Rep. 345-46, 23 Int'l Leg. Mats. 1247




FIGURE SFl-4
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FIGURE SF1l-6

o
K
4 Hatterss
N Abyssal
& Mon
O
Ld -
‘> ‘o
“ 2%/
P - emax = - 32

ATLANTIC
OCEAN

Florida

L]

26
GULF
oF
MEXICQ
bas -
Trijunction point: v Cay Sel >
The Baramas-Cubs: Ber \ Mercator Projection
° United States a—an \ % Sounding tines In fathoms
00— 100 fatnoms » 182,9 meters
Scate 1:6,300,000 at JO'N

Provisional Enforcement Boundary between the United States
and the Bahamas.

Source: U.S. Department of State




FIGURE SF1-7
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FIGURE SF1-8
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1.3.1 Low-Water Line

Unless other special rules apply, the baseline from which maritime claims of a nation
are measured is tlhe low-water line along the coast as marked on the nation’s official
large-scale charts. 0

1.3.2 Straight Baselines. Where it would be impracticable to use the low-water line, as
where the coastline is deeply indented or where there is a fringe of islands along the coast
in its immediate vicinity, the coastal or island nation may instead employ straight baselines.
The general rule is that straight baselines must not depart from the general direction of the
coast, and the sea areas they enclose must be closely linked to the land domain!! A

10 perritorial Sea Convention, art. 3; 1982 LOS Convention, art. 5. "Low-water line"
has been defined as "the intersection of the plane of low water with the shore. The line
along a coast, or beach, to which the sea recedes at low-water." The actual water level
taken as low-water for charting purposes is known as the level of Chart Datum. LOS
Glossary, definition 50, Annex AS1-8.

Most "normal” baselines claims are consistent with the rule set forth in the text. Excessive
"normal” baseline claims include a claim that low-tide elevations wherever situated generate
a territorial sea (by Egypt, Oman and Saudi Arabia), and that artificial islands generate
a territorial sea (by Egypt and Saudi Arabia). Churchill & Low, The Law of the Sea 41
(1983).

1L Territorial Sea Convention, art, 4; 1982 LOS Convention, art. 7. Forty-nine nations -
have delimited straight baselines along all or a part of their coasts. See Table ST1-3. No
maximum length of straight baselines is set forth in the 1982 LOS Convention. The longest
line used by the Norwegians in 1935 was the 44-mile line across Lopphavet. Much longer
lines have since been drawn, not in conformity with the law, such as Ecuador (136 nautical
miles), Madagascar (123 nautical miles), Iceland (92 nautical miles), and Haiti (89
nautical miles). Alexander, Baseline Delimitations and Maritime Boundaries, 23 Va. J.
Int’l L. 503, 518 (1983). Vietnam’s baseline system departs to a considerable extent from
the general direction of its coast. Alexander, id., at 520. Other straight baselines that do
not conform te the 1982 LOS Convention’s provisions include Albania, Canada, Columbia,
Cuba, Italy, Senegal, Spain, and the U.S.S.R. Alexander, Navigational Restrictions 37; U.S.
Dep’t of State, Limits in the Seas No. 103 (1985). Among the straight baselines that depart
most radically from the criteria of the 1982 LOS Convention are the Arctic straight
baselines drawn by Canada and the U.S.S.R. See Figure SF1-9,

Some of the Soviet straight baseline claims are analyzed in U.S. Dep’t of State, Limits in

the Seas Ne. 107 {1987; {Pacific

109 (1988) (Black Sea). The USS ARKANSAS (CGN-41) challenged the Soviet straight
baseline drawn across Avacha Bay, the entrance to Petropavlovsk, Kamchatka Peninsula,
on 17 and 21 May 1987. Washington Post, 22 May 1987, at A34; 39 Current Dig. Soviet
Press, 24 June 1987, at 18; U.S. Naval Inst. Proc. Naval Review, May 1988, at 231.




Alpama

Austrana
Bangladgesh

Burma

Cambodia
Cameroon

Canada

Chne

Ching

Coworoa

Cupa

Denmark (aiso for Greentanc)
Domunican Republic
Ecuador

Egypt

Fintard

TABLE ST1-3

States Delimiting Straight Baselines Along All

Or a Part of Their Coasts

France tatso for French Gwana
Mayotte St Pierre & Migquelon
Kerguelen Islands)

German Democratic Republic
Germany, Federal Republic of
Haw

Icefand

Indonesia

lran

reland

haly

Kenya

Korea. South

Madagascar

Mauritanma

Mauntius

Mexico

Source: Alexander, Navigational Restrictions 88.

Morocco
Mozrmbique
Norway
Phihppines
Pornugal
Saudi Arabia
Senega!
Soviet Union
Spain
Sweden
Syra
Tanzania
Thailand
Tunisia
Turkey
Venezuela
Vietnam
Yugoslavia
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coastal or island nation which uses straight baselines must either clearly indicate them on
its charts or publish a list of geographical coordinates of the points joining them together.?
See Figure 1-1. The United States, with few exceptions, does not employ this practice and
interprets restrictively its use by others.!®

1.3.2.1 Unstable Coastlines. Where the coastline is highly unstable due to natural
conditions, e.g., deltas, straight baselines may be established connecting appropriate points
on the low-water line. These straight baselines remain effective, despite subsequent
regression or accretion of the coastline, until changed by the coastal or island nation.!4

1.3.2.2 Low-Tide Elevations. A low-tide elevation is a naturally formed land area
surrounded by water and which remains above water at low tide but is submerged at high
tide. Straight baselines may generally not be drawn to or from a low-tide elevation unless
a lightholuse or similar installation, which is permanently above sea level, has been erected
thereon.

12 Perritorial Sea Convention, art. 4(6); 1982 LOS Convention, art. 16.

13 Letters from Sec’y State to Dep’t Justice, 13 Nov. 1951 and 12 Feb. 1952, quoted in
1 Shalowitz, Shore and Sea Boundaries 354-57 (1962) and 4 Whiteman 174-79. Several
parts of the U.S. coast (e.g., Maine and southeast Alaska) have the physicai characteristics
that would qualify for the use of straight baselines. Alexander, Navigational Restrictions
19.

Norway is an example of a country whose coastline is deeply indented and fringed with
islands; in 1935 it was the first country to establish a baseline consisting of a series of
straight lines between extended land points. In a 1951 decision, the International Court
of Justice approved the system. The Anglo-Norwegian Fisheries Case, 1951 1.C.J. Rep. 116;
MacChesney 65. The criteria laid down in the decision for delimiting straight baselines
independent of the low-water line were copied almost verbatim in the 1958 Territorial Sea
Convention, and continued, with some additional provisions, in the 1982 LOS Convention.
See U.S. Dep’t of State, Limits in the Seas No. 106, Developing Standard Guidelines for
Evaluating Straight Baselines (1987).

14 1982 LOS Convention, art. 7(2). Applicable deltas include those of the Mississippi
and Nile Rivers, and the Ganges-Brahmaputra River in Bangladesh. Alexander,
Navigational Restrictions 81 n.10,

15 Territorial Sea Convention, arts. 11 & 4(3): 1982 LOS Convention, arts. 13 & 7(4).
Low-tide elevations can be rocks, mud flats, or sandy islands. Alexander, Navigational
Restrictions 14. Where a low-tide elevation is situated at a distance not exceeding the
breadth of the territorial sea from the mainland or an island, straight baselines may be
drawn to, or from, the low-tide elevation.

1-8
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Figure 1-1. Straight Baselines




1.3.3 Bays and Gulfs. There Jsa complex formula for determining the baseline closing the
mouth of a legal bay or gulf For baseline purposes, a "bay" is ~ well-marked mdentatlon
in the coastline of such proportion to the width of its mouth as to contain landlocked
waters and constitute more than a mere curvature of the coast. The water area of a "bay"
must be greater thdn that of a semicircle whose diameter is the length of the line drawn
across the mouth.!” See Figure 1-2. Where the indentation has more than one mouth due
to the presence of 1slands the diameter of the test semicircle is the sum of the lines across
the various mouths.!® See Figure 1-3.

The baseline across the mouth of a bay may not exceed 24 nautical miles in length.
Where the mouth is wider than 24 nautical miles, a baseline of 24 nautical miles may be
drawn within the bay so as to enclose the maximum water area. See Figure 1-4. Where
the semicircle test has been met, and a closure line of 24 nautical miles or less may be
drawn, the body of water is a "bay" in the legal sense.l?

16 Many bedies of waters called "bays" in the geographical sense are not "bays" for
purposes of international law. See Westerman, The Juridical Bay (1987).

17 Territorial Sea Convention, art. 7(2); 1982 L.OS Convention, art. 10(2). Islands
landward of the line are treated as part of the water area for satisfaction of the semicircle
test. Territorial Sea Convention, art. 7(3); 1982 LOS Convention, art. 10(3).

18 Territorial Sea Convention, art. 7(3); 1982 LOS Convention, art. 10(3).

19 The waters enclosed thereby are internal waters. Territorial Sea Convention, art.
7(4)-(5); 1982 LOS Cenventisa, art. 10(4)-(5).

Closure lines for bays meeting the semicircle test must be given due publicity, either by
chart indications or by listed geographic coordinates. Where the semicircle test is not met
in the first instance, the coastal water area is not a "bay" in the legal sense, but a mere
curvature of the coast. In this case, the territorial sea baseline must follow the low water
line of the coastline, unless the coastal configuration justifies use of straight baselines (see
paragraph 1.3.2) or the waters meet the criteria for an "historic bay" (see paragraph
1.3.3.1). Territorial Sea Convention, arts. 3 & 7(6); 1982 LOS Convention, arts. 16 & 10(6).
The 1984 Soviet straight baseline decree along the Arctic coast specifically closed off at
their mouths 8 bays wider than 24 nautical miles. Alexander, Navigational Restrictions 36.
The unique Soviet claims of closed seas are discussed in paragraph 2.4.4 note 58 below and
Alexander, Navigational Restrictions 67-69.

The U.S. Supreme Couri has heid thai Long Isiand and Biock Isiand Sounds west of ihe
line between Montauk Point, L.I., and Watch Hill Point, R.L,, constitute a juridical bay.
United States v. Maine et al. (Rhode Island and New York Boundary Case), 469 U.S. 504
(1985).
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ONLY INDENTATION b. MEETS THE
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Figure 1-2. The Semicircle Test




BAY WITH ISLANDS MEETS SEMICIRCLE TEST
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Figure 1-4. Bay With Mouth Exceeding 24 Nautical Miles




1.3.3.1 Historic Bays. So-called historic bays are not determined by the semicircle and
24-nautical mile closure line rules described above.2® To mezt the international standard
for establishing a claim to a historic bay, a nation must demonstrate its open, effective, long
term, and continuous exercise of authority over the bay, coupled with acquiescence by
foreign nations in the exercise of that authority. The United States has taken the position
that an actual showing of acquiescence by foreign nations in such a claim is required, as
opposed to a mere absence of opposition.

2 Territorial Sea Convention, art. 7(6); 1982 LOS Convention, art. 10(6).

21 1973 Digest of U.S. Practice in International Law 244-45 (1974); Goldie, Historic
Bays in International Law--An Impressionistic Overvicy, 11 Syracuse J. Int’! L. & Comm.
205, 221-23, 248 & 259 (1984). Cf. United States v. Alaska, 422 U.S. 184, 200 (1975)
(absence of foreign protest does not constitute acquiesence absent showing foreign nations
knew or reasonably should have known that territorial sovereignty was being asserted);
Fisheries Case (UK v. Norway), 1951 L.C.J. Rep. 116, 138 & 139 (mere toleration is
sufficient). See also Juridical Regime of Historic Waters, Including Historic Bays, UN Doc.
A/CN.4/143, 9 March 1962, in 2 Y.B. Int’l L. Comm. 1 (1964).

The United States "has only very few small spots of historic waters, which are of no
consequence to the international community and which could have been incorporated in
a straight baseline system had it chosen to do so." Negroponte, Who Will Protect Freedom
of the Seas?, Dep’t St. Bull., Oct. 1986, at 42-43. Mississippi Sound, a shallow body of
water immediately south of the mainland of Alabama and Missi:sippi, has been held by
the U.S. Supreme Court to be an historic bay. Uhited States v. Louisiana et al. (Alabama
and Mississippi Boundary Case), 470 U.S. 93 (1985). Cook Inlei, Alaska, has been held by
the U.S. Supreme Court to be high seas and not an historic bay. United States v. Alaska,
422 U.S. 184. On the other hand, the Chesapeake and Delaware Bays meet the criteria for
historic bays, and have been so recogrized by other nations. 2 Restatement (Third), sec.
511 Reporters’ Note 5, at 32.

Table ST1-4 lists claimed and potential historic bays, none of which are recognized by the
United States. The status of some of these bays, and others, are discussed in 4 Whiteman
233-57.

Hudson Bay, with a 50-mile closing line, is not conceded by the United States to be an
historic bay, despite Canada’s claim since 1926. Colombos, International Law of the Sea
186 (6th «d. 1967); Bishop, International Law 605 (3d ed. 1971); 1 Hackworth 700-01; 4
Whiteman 236-37.

The claim of Libya to historic status for the Gulf of Sidra (Sirte), with a closure line of
about 300 miles, first advanced in 1973, has not been accepted by the international
community and has been the subject of frequent challenges (see paragraph 2.6 note 30
below). 1974 Digest of U.S. Practice in International Law 293, Only Syria, Sudan, Burkina
Faso (formerly Upper Volta), and Romania have publicly recognized the claim. UN Doc.

(continued...)
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TABLE ST1-4

CLAIMED HISTORIC BAYS

A. Bays directly claimed as historic

Hudson Bay (Canada)

Gult of Fonseca (E| Salvador. Honduras, Nicaragy V)

Rio de la Plata (Argentina, Uruguay)
Gulf of Taranto (italy)

Sea of Azov (Soviet Union)

Gulf of Riga (Soviet Union)

White Sea (Soviei Union)
Cheshskaya Gult (Soviet Union)

B. Bays possibly claimed as historic

Gulf of Panama (Panama)
Bay d’Amatique (Guatemala)
Guit of San Jorge (Argentina)
Sado Estuary (Portugal)

Tagus Estuary (Portugal)
Gulf of Sidra (Libya)

Gulf of Gabes (Tunisia)
Gulf of Martaban (Burma)

C. Bays sometimes mentioned as historic

Gulf of Califorma (Mexico)
Gulf of St. Lawrence (Canada)
Shelikov Gulf (Soviet. Union)
Gult of Carpentaria (Austraiia)
Gulf of Guayaquil (Ecuador)
Gulf of San Matias (Argentina)

Peter the Great Bay (Soviet Union)

Gult of Manaar {(India. Sn Lanka)

Gulf of Tonkin — western portion (Vietnam)
Palk Bay {india, St :nka)

Shark Bay (Austrz’ .,

Spencer Gult (Ausralia)

St. Vincent Gulf (Australia)

Bight ot Bangkok (Thailand)
Gult ot Pohai (China)

Bay of el Arab (Egypt)
Ungwana Bay (Kenya)

Gult of Paria (Venezuela, Trinidad & Tobago!
Gult of Tadjora (Djiboutr)

Gult of Iskenderun (Turkey)

Gult of Cambay (india)

Gulf of Tonkin, eastern part (China)

Gult of Anadyr (Soviet Union)

Note: None of these bays have been officially recognized by
the United States as historic. Some of
vays, e.3., Sea of Azov (Soviet Union), would gualify as

juridical bays.

the claimed historic

Source: adapted from Alexander, Navigational Restraints 89.




1.3.4 River Mouths, If a river flows directly into the sea, the baseline is a straight line
across the mouth of the river between points on the low-water line of its banks.?*

1.3.5 Reefs. The low-water line of a reer may be used as the baseline for islands situated °
on atolls or having fringing reefs.3

H

4

21(...continued)

S/PV.2670, at 12 (1986) (Syria); Foreign Broadcast Information Service (FIBS) Daily
Report, Middle East & Africa, 27 Mar. 1986, at QS (Sudan); id., 13 Dec, 1985, at Tl
(Burkina Faso); FBIS Daily Report, Eastern Europe, 27 Mar. 1986, at H1 (Romania). The
Libyan claim is carefully examined in Spinatto, Historic and Vital Bays: An Analysis of
Libya’s Claim to the Gulf of Sidra, 13 Ocean Dev. & Int’l LJ. 65 (1983); Francioni, The
Status of The Gulf of Sirte in International Law, 11 Syracuse J. I2#’l L. & Comm. 311
(1984); Blum, The Gulf of Sidra Incident, 80 Am. J. Int’l L. 668 (1986); Neutze, The Guif
of Sidra Incident: A Legal Perspective, 1J.S. Naval Inst. Proc., January 1982, at 26-31; and
Parks, Crossing the Line, U.S. Naval Inst. Proc.,, November 1986, at 41-43.

The U.S., Japan, Great Britain, France, Canada, and Sweden have protested the Soviet
Union’s 1957 claim that Peter the Great Bay (102 nauticaX miles) is an historic bay. 4
Whiteman 250-57; Darby, The Soviet Doctrine of the Closed Sea, 23 San Diego L. Rev. 685,
696 (1986). The operaticns of USS LOCKWOOD (FF-1064) on 3 May 1982 and USS
OLENDOREF (DD-972) on 4 September 1987 challenged the Soviet historic bay and straight
baseline claims in Peter the Great Bay.

22 Territorial Sea Convention, art. 13; 1982 LOS Convention, art. 9. This rule applies
only to estuaries. The Conventions place no limit on the length of this line. The tendency
has been to close off large estuaries at their seaward extent. For example, Venezuela has
closed off the mouth of the Orinoco with a 39-mile closing line, although the principal
mouth of the river is 30 miles upstream from that baseline. Alexander, Navigational
Restrictions 37. Further, the Conventions do not state e..actly where, along the banks of
estuaries, the closing points should be placed.

No special baseline rules have been established for rivers entering the sea through « *as,
such as the Mississippi, (although the straight baseline principles in paragraph 1.3.2.. 'y
apply) or for river entrances dotted with islands.

The baseline adopted for a river mouth must be given due publicity either by chart
indication or by listed geographical coordinates. Territorial Sea Ccnvention, art, 3; 1982
LOS Convention, art. 16,

2 1982 LOS Conveniion, ari. 6. Accordingiy, waiers inside iiie iagoon of an aioii are
internal waters. See paragranh 1.5 below, In warm water areas, where atolls and reefs are
prevalent, navigators may have difficulty in precisely determining the outer limits of a
nation’s territorial sea. Alexander, Navigational Restrictions 14.
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1.3.6 Harbor Works. The outermost permanent harbor works which form an integral part
of the harbor system are regarded as forming part of the coast for baseline purposes.
Harbor works are structures, such as jetties, breakwaters and groins, erected along the coast
at inlets or rivers for protective purposes or for enclosing sea areas adjacent to the coast
to provide anchorage and shelter.?*

1.4 NATIONAL WATERS?S

For operational purposes, the world’s oceans are divided into two parts. The first
includes internal waters, territorial seas, and archipelagic waters. These national waters are
subject to the territorial sovereignty of coastal and island nations, with certain navigational
rights reserved to the international community. The second part includes contiguous zones,
waters of the exclusive economic zone,2® and the high seas. These are international waters
in which all nations enjoy the high seas freedoms of navigation and overflight. International
waters are discussed further in paragraph 1.5.

1.4.1 Internal Waters. Internal waters are landward of the baseline from which the
territorial sea is measured.”’ Lakes, rivers,28 some bays, harbors, some canals, and lagoons

2 Territorial Sea Convention, art. 8; 1982 LOS Convention, art. 11. Offshore
installations and artificial islands are not considered permanent harbor works for baseline
purposes. Notwithstanding suggestions that there are uncertainties relating to monobuoys,
which may be located some distance offshore, Alexander, Navigational Restrictions 17, the
U.S. Government rejects the use of monobuoys as a valid baseline point. The U.S. Supreme
Court has held that "dredged channels leading to ports and harbors" are not "harbor
works." United States v. Louisiana, 394 U.S. 11, 36-38, 89 S.Ct. 773, 787-89, 22 L.Ed.2d 44
(1969).

Further, the Conventions do not address ice coast lines, where the ice coverage may be
permanent or temporary. The U.S. Government considers that the edge of a coastal ice
shelf does not support a legitimate baseline. Navigation in polar regions is discussed in
paragraph 2.4.5 below.

25 Although "national waters" are not words of art recognized in international law of
the sea as having a specialized meaning, their use in the text to distinguish such waters
from international waters is considered a useful aid to understanding the contrasting
operational rights and duties in and over the waters covered by these two terms.

26 The nigh seas rights of navigation in and over the waters of the exclusive economic

zone-is examined in note 47 helow,
2T Territorial Sea Convention, art, 5(1); 1982 LOS Convention, arts. 2(1) & 8(1).

28 1t should be noted that rivers which flow between or traverse two or more nations
are generally regarded as international rivers. 3 Whiteman 872-1075; Berber, Rivers in

(continued...)
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are examples of internal waters. From the standpoint of international law, internal waters
have the same legal character as the land itself. There is no right of innocent passage in
internal waters, and, unless in distress (see paragraph 2.3.2.5), ships and aircraft may not
enter or overfly internal waters without the permission of the coastal or island nation.

1.4.2 Territorial Seas. The territorial sea is a belt of ocean which is measured seaward
from the baseline of the coastal or island nation and subject to its sovereignty.?? The U.S.
claims a 12-nautical mile territorial sea® and recognizes territorial sea claims of other
nations up to a maximum breadth of 12 nautical miles. 1

28(..continued)
International Law (1959); Vitanyi, The International Regime of River Navigation (1979).

2 Territorial Sea Convention, arts. 1-2; 1982 LOS Convention, art. 2.

30 By Presidential Proclamation 5928, 27 December 1988, the United States extended
its territorial sea, for international purposes, from 3 to 12 nautical miles. 54 Fed. Reg. 777,
9 Jan. 1989; 24 Weekly Comp. Pres. Doc, 1661, 2 Jan. 1989; 83 Am. J. Int’l L. 349; Annex
AS1-4, The 3-nautical mile territorial sea had been established by Secretary of State
Jefferson in his letters of 8 Nov. 1793 to the French and British Ministers, 6 The Writings
of Thomas Jefferson 440-42 (Ford ed. 1835) ("reserving . . . the ultimate extent of this for
future deliberation the President gives instructions to the officers acting under his
authority to . . . [be] restrained for the present to the distance of one sea-league, or three
geographical miles from the sea-shore"); Act of 5 June 1794, for the punishment of certain
crimes against the Uni*~d States, sec. 6, 1 Stat. 384 (1850) (granting jurisdiction to the
Federal District Courts in cases of captures "within a marine league of the coasts or
shores” of the United States ); Dep’t of State Public Notice 358, 37 Fed. Reg, 11,906, 15
June 1972, See Swarztrauber passim.

By its terms, Proclamation 5928 does not alter existing State or Federal law. As a result,
the 9 nautical mile natural resources boundary off Texas, the Gulf coast of Florida, and
Puerto Rico, and the 3 nautical mile line elsewhere, remain the inner boundary of Federal
fisheries jurisdiction and the limit of the states’ jurisdiction under the Submerged Lands
Act, 43 U.S.C. sec. 1301 et seq. The Puerto Rico natural resources boundary is the limit
of that commonwealth’s jurisdiction under 48 U.S.C. sec. 749.

31 Gee paragraph 2.6 below regarding the U.S. Freedom of Navigation and Overflight
Prograsi.
The history of claims concerning the hreadth of the torri
mternatlonal agreement prior to the 1982 LOS Convention, enther at the H'\gue
Codification Conference of 1930 or UNCLOS I and II, on the width of that maritime zone.
Today, most nations claim no more than a 12 nautical mile territorial sea. This practice
is recognized in the 1982 LOS Convention, article 3, that "every [nation] has the right to
establish the breadth of its territorial sea up to a limit not exceeding 12 nautical miles,

(continued...)
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1.4.2.1 Islands, Rocks, and Low-Tide Elevations. Each island has its own territorial sea
and, like the mainland, has a baseline from which it is calculated. An island is defined as
a naturally formed area of land, surrounded by water, which is above water at high tide.”
Rocks are islands which cannot sustain human habitation or economic life of their own.
Provided they remain above water at high tide, they too possess a territorial sea determined
in accordance with the principles discussed in the paragraphs on baselines.>> A low-tide
elevation (above water at low tide but submerged at high tide3) situated wholly or partly
within the territorial sea may be used for territorial sea purposes as though it were an
island. Where a low- tlde elevatlon is located entirely beyond the territorial sea, it has no
territorial sea of its own. 3 See Figure 1-S.

1.4.2.2 Artificial Islands and Off-Shore Installations. Artificial islands and off-shore
installations have no territorial sea of their own.3®

31(...continued)
measured from the baseline." Table ST1-5 lists the national maritime claims including
those few coastal nations that presently claim territorial sea breadths greater than 12
nautical miles in violation of article 3 of the 1982 LOS Convention. Table ST1-6 shows the
expansion of territorial sea claims since 1945,

32 Territorial Sea Convention, art. 10; 1982 LOS Convention, art. 121(1). The travaux
preparatoires of article 121 may be found in UN Office for Oceans Affairs and the Law of
the Sea, The Law of the Sea: Regime of Islands (1988).

B Rocks, however, have no exclusive economic zone or continental shelf. Territorial
Sea Convention, art. 10; 1982 LOS Convention, art. 121(3); see also paragraph 1.3 above.

3 See paragraph 1.3.2.2 above.

35 Territorial Sea Convention, art. 11; 1982 LOS Convention, art. 13. "Low-tide" is not
defined in the Conventions. Various measures of low tide exist, including mean low water
and mean lower low water. The average elevations of all daily fow tides, calculated for the
complete tidal cycle of 18.6 years, should be used. Alexander, Navigational Restrictions 29.
See also note 10 above regarding low-water line.

36 1982 LOS Convention, arts. 11 & 60(8). See the definitions of these terms in the
LOS Glossary, Annex AS1-8, "Offshore terminals" and "deepwater ports" are defined in
U.S. law as "any fixed or floating man-made structures other than a vessel, or any group
of such structures, located beyond the territorial sea . .. and which are used or intended
for use as a port or terminal for the loading or unloading and further handling of oil for
transportation to any State." Deepwater Port Act of 1974, as amended, 33 U.S.C. sec. 1501
& 1562(10).
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TABLE ST1-5

NATIOKAL MARITINE CLAINS

Territorial Ses

Three nautical miles (10)

Australia Denmark (1) Qatar
Bahamas, The Germany, Fed. Rep.{2] Singapore
Bahrain Jordan United Arab
Belize Emirates (3]

Four nautical miles (2)

Finland
Norvay

Six nautical miles (4)

Dominican Republic Israel
Greece Turkey (12 in Black and Mediterranean Seas)

Tvelve nautical milea (108)

Algeria France [5] Madagascar

Antigus and Barbuda Gabon lalaysia

Bangladesh Gembia, The Naldives

Barbados * German Den. Rep. Marshall I=s,

Belgium Ghana NMalta

Brunei Grensds Nauritania

Bulgaria Guatemala Hauritius

Burma Guinea Hexico

Cambodia Guinea-Bissau Nonaco

Canada Guyena Horocco

Cape Verde (4] Haiti Kozaabique

Chile Honduras Nauru

China Iceland Netherlands

Colombia India Nev Zezland (8]

Comoros (4] Incdonesia (4] Niue

Cook Islands Iran Omen

Cogta Rica Iraq Pakistarn

Cote d’'Ivoire Irelend Papus Nev Guinea (4]

Cuba Italy Poland

Cyprus Jamaica Portugal

Djiboutdi Japan (6] Romania

Dominica Kenya Saint Kitts and Revis
. Egypt Kiribati Saint Lucia

Equatorial Guineca Korea, Horth Ssint Yincent and the

Ethiopisa Korea, South (7] Grenadines

Fed. Stateg of Kuvait Sao Tomse & Priacipe (4]

Micronesia Lebanon Saudi Arabia

Fiji (4] Libya Senegal

Source: Department of State (OES/OLP], 17 May 1989,




TABLE ST1-5

-2..
Twelve nautiéal miles (continued)
Seychelles Tanzania Vanuatu (4)
Solomon Islands (4] Thailand Venezuela
South Africa Tonga. Vietnam
Soviet Union Trinidad & Tobago (4] VWestern Samoa
Spain Tunisia Yemen (Aden)
Sri Lanka (Ukrainian SSR) Yemen (Sanaa)
Sudan Tuvalu Yugoslavia
Suriname United Kingdom (11] Zaire
Sveden United States
Fifteen nautical miles (1)
Albania
Tventy nautical miles (1)
Angola
Thirty nautical miles (2)
Nigeria Togo
Thirty-five nautical mileg (1)
Syria
Fifty nautical wmiles (1)
Cameroon
Tvo hundred nautical miles (13)
Argentina (9] Ecuador Panama
Benin El Salvador (9] Peru
Brazil Liberia Sierra Leone
Congo Nicaragua Somalia

Uruguay (91

Rectangulsr claim (1)

Philippines (4]




TABLE ST1-5
-3-

Figshery Claims

Tvelve nautical miles (2)

Finland

Singapore

Tventy five nautical miles (1)

Malta

Fifty nautical miles (1)

Iran (101}

Tvo hundred nautical mileg (21)

Angola
Australiz
Bahamasg,
Belgium
Brunei
Canada
Denmark

The

German Dem. Rep.
Germany, Fed. Rep.
Guyana

Ireland

Japan

Malaysia

Nauru

Exclusive Economic Zones

Antigua and Barbuda

Bangladesh

Barbados

Bulgaria

Burma

Cambodia

Cap2 Verde

Chile

Colombia

Comoros

Cook Islands

Costa Rica

Cote d’Ivoire

Cuba

Djibouti

Dominica

Dominican Republic

Equatorisl Guinea

Egypt

Federated States
of Micronesia

Fiji

France (3]

Gabon

Ghana

Grenada

Guatomala

Guinea

Guinea-Bissau
Haiti

Honduras

Iceland

India

Indonesia

Kenya

Kiribati

Korea, North (121}
Madagascar
Maldives (13]
Harshall Islands
Mauritania
Mauritius

Kexico

Morocco
Mozambique

Nev Zealand (8]
Nigeria

Niue

Norvay

Oman

Pakistan

Papua Kev Guinea
Philippines
Portugal
Romania

Saint Kitts and Hevie

Netherlands

Poland

Qatar

South Africa
Sveden

United Kingdom (111
Zaire

(80)

Saint Lucia
Saint Vincent and the

Grenadines
Sao Tome & Principe
Senegal
Seychelles
Solomon Iglaids
Soviet Union
Spain
Sri Lanka
Suriname
Tanzania
Thailand
Togo
Tonga
Trinidad & Tobago
Turkey (Black Saa)
Tuvalu

(Ukrainian SSR)
United Arab Emirstes
United States [14]
Yanuatu
Venezuela
Vietnam
VWestern Samoa
Yemen (Aden)




TABLE ST1-5

-4~

Notes

1. Includes Greenland and the Faroe Islands.

2. 'The Federal Republic of Germany'’s territorial sea in the
Helgolander Bucht extends, at one point, to 16 nautical miles.

3. Sharjah claims a 12-nesutical-wmile territorial sea.

4. HNaritime limits are measured from claimed “archipelagic
baselines® wvhich generally connect the outermost points of outer ielands
or drying reefs.

S. Includes all French overseas departments and territories.

6. Japan’s territorial sea remains 3 nautical miles in five
"international straits®.

7. South Korea’s territorial sea remains 3 nautical miles in the
Korea Strait.

8. Includes Tokelau.
9. Overflight and navigation permitted beyond 12 nautical miles.

10. Fifty nautical miles in the Sea of Omen; median line boundaries
in the Persian Gulf,

11, Inclddes Bermuda.

12. North Korea also claims a SO-nautical-mile °*military boundary
line® vithin vhich all foreign vessels and aircraft are banned vithout
permission.

13. The Maldives’ economic zone is defined by geographical
coordinates. The zone is, in psrt, a rectangle and, in part, a boundary
vith India. The breadth of the zone varies from approximately 35
nautical ailes to more than 300 nautical miles.

14, Includes Puerto Rico, U.S. Virgin Islands, American Samoa, Guams,
Johnston Atoll, Palayra Atoll, Midvay Island, Wake island, Jarvis
Island, Kingman Reef, Hovland Island, Baker Island, Northern Marianas.
Palau, vhich is still part of the Trust Territory of the Pacific.
Islands, claims & 3~nautical-mile territorial sea and &
200-nautical-mile fishery zone.




TABLE ST1-6

THE EXPANSION OF TERRITORIAL SEA CLAIMS

National
Claims 1945 1958 1965 1974 1979 1983 1989
3 NM 46 45 32 28 23 25 10
4-)1 NM 12 19 24 14 7 5 6
12 NM 2 9 26 54 76 79 108
Over 12 NM 8] 2 3 20 25 30 20
Number of
Coastal or 60 75 85 116 131 139 144

Island Nations

i

Sources: Office of Ocean Law and Policy, U.S. Department
of State; DOD Maritime Claims Reference Manual.
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1.4.2.3 Roadsteads. Roadsteads normally used for the loading, unloading, and anchoring
of ships, and which would otherwise be situated wholly or partly beyond the outer limits of
the territorial sea, are included within the territorial sea. Roadsteads included within the
territorial sea must be clearly marked on charts by the coastal or island nation.

1.4.3 Archipelagic Waters. An archipelagic nation is a nation that is constituted wholly of
one or more groups of islands.®® Such nations may draw straight archipelagic baselines
joining the outer-most points of their outermost islands,sgrovided that the ratio of water to
land within the baselines is between 1to 1 and 9 to 1.°° The waters enclosed within the

37 Territorial Sea Convention, art. 9; 1982 LOS Convention, art. 12, Only the
roadstead itself is territorial sea; roadsteads do not generate territorial seas around
themselves. See McDougal & Burke 423-27. Accordingly, the United States does not
recognize the Federal Republic of Germany’s claim to extend its territorial sea at one point
in the Helgoland Bight of the North Sea to 16 nautical miles.

38 1982 LOS Convention, art. 46. Article 46 defines an archipelagic nation as being
constituted wholly by one or more archipelagos, and provides that it may include other
islands. The article also defines "archipelago" as "a group of islands, including parts of
islands, interconnecting waters and other natural features which are so closely interrelated
that [they] form an intrinsic geographical, economic, and political entity, or which
historically have been regarded as such." A number of nations appear to fall within the
scope of this definition, including Antigua and Barbuda, The Bahamas, Cape Verde,
Comoros, Fiji, Indonesia, Papua New Guinea, Philippines, Sao Tome and Principe, the
Solomon Islands, Trinadad and Tobago, and Vanuatu. See Table ST1-7. Table ST1-9 lists
others, some of which have claimed archipelagic status.

Other nations fall outside the Convention’s definition. Continental countries possessing
island archipelagos which are not entitled to archipelagic status under the Convention
include the United States (Hawaiian Islands and Aleutians), Canada (Canadian Arctic
Islands), Greece (the Aegean archipelago), Ethiopia (Dahlak) and Ecuador (the Galapagos
Islands). These islands, although archipelagos in a geographical sense, are not
archipelagos in the political-legal sense under the Convention. See Table ST1-8 for a
complete list,

The concept of archipelagos is examined in detail in Herman, The Modern Concept of the
Off-Lying Archipelago in International Law, Can, Y.B. Int’l L. 1985 at 172; 1 O’Conneli
236-258; Rodgers, Midocean Archipelagos and International Law (1981); Symmons, The
Maritime Zones of Islands in International Law 68-81 (1979); and Dubner, The Law of
Territorial Waters of Mid-Ocean Archipelagos and Archipelagic States (1976).

39 1982 LOS Convention, art. 47. The ratio is that of the area of the water to the area
of the land, including atolls, within the baselines. Article 47 also requires that the length
of such baselines not exceed 100 nautical miles (with limited exceptions up to 125 nautical
miles); that the baselines do not depart to any appreciable extent from the general

(continued...)
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archipelagic baselines are called archipelagic waters. (The archipelagic baselines are also
the baselines from which the drchlpelaglc natlon measures seaward its territorial sea,
contiguous zone, and exclusive economic zone.)* The U.S. recognizes the right of an
archipelagic nation to establish archipelagic baselines enclosing archipelagic waters provided
the baselines are drawn in conformity with the 1982 LOS Convention and that the U.S. is
accorded navigation and overflight rights and freedoms under international law in the
enclosed archipelagic and adjacent waters.

39(...continued)
configuration of the archipelago; and that the system of baselires does not cut off, from
the high seas or EEZ, the territorial sea of another nation. If part of the archipelagic
waters lies between two parts of an immediately adjacent neighboring nation, the existing
rights and all other legitimate interests which the latter nation has traditionally exercised
in such waters will survive and must be respected.

The 1:1 - 9:1 water-land area ratio serves to exclude large land area island nations such
as Great Britain and New Zealand where ihe ratio is less than 1:1, and scattered island
nations such as Kiribati and Tuvalu where the ratio is greater than 9:1, See Table ST1-8A.
Table ST1-9 lists those nations with an acceptable water:land ratio.

Several nations have drawn straight baselines around non-independent archipelagos, in
violation of article 7 of the 1982 LOS Convention: Canada (Canadian Arctic Islands),
Denmark (Faeroe Islands), Ecuador (Galapagos Islands), Ethiopia (Dahlac Archipelago),
Norway (Svalbard) and Portugal (Azores and Madeira: Islands). See Table ST1-8B.

9 1982 LOS Convention, art. 49. Archipelagic waters are subject, along with the
airspace over such waters and the subjacent seabed and subsoil, to archipelagic national
sovereignty, excepting, inter alia, certain hisforical rights preserved for existing fisheries
agreements and submarine cables. Id. at art. 51, See paragraph 2.3.4 below regarding
navigation in and overflight of archipelagic waters.

41 White House Fact Sheet, Annex AS1-5. Fiji’s claim is generally accepted by the
United States, U.S. Dep’t of State, Limits in the Seas No. 101 (1984). United States’
recognition of the archipelagic States principles as applied by Indonesia is expressly
conditioned on their application by Indonesia in accordance with the provisions of Part IV
of the 1982 LOS Convention and that "Indonesia respects international rights and
obligations pertaining to the transit of the Indonesian archipelgic waters in accordance
with international law as reflected in that Part." Exchange of letters, initialed 2 May 1986
and signed 11 July 1988, attached to the Indonesian-U.S. Income Tax Treaty, Sen. Treaty
Doc. 100-22, at v & 22, 83 Am, J. Int’l L. 559 (1989).

1-16




Nation
ANTIGUA AND
BARBUDA

BAHAMAS

CAPE VERDE

COMOROS

FLJI

INDONESIA

PAPUA NEW

GUINEA

PHILIPPINES

SAO TOME AND

PRINCIPE

SOLOMON

ISLANDS

TRINIDAD
AND TOBAGO

VANUATU

TABLE ST1-7

ARCHIPELAGOS

Status of Claim to be an
Archipelago

Claimed archipelagic status.
Not ratified LOS Convention.

Legislation pending.

Ratified 1982 LOS Convention,

Not claimed status.
Archipelagic baselines drawn.

Ratified 1982 LOS Convention.

Claimed archipelagic status.
Not drawn baselines. Not
ratified 1982 LOS Convention.

Claimed archipelagic status.
Drawn archipelagic baselines.

Ratified 1982 LOS Convention.

Claimed archipelagic status.
Drawn archipelagic baselines.

Ratified 1982 LOS Convention.

Delimited interim archipe-
lagic waters. Not ratified
1982 LOS Convention.

Claimed archipelagic status.
Drawn archipelagic baselines.

Ratified 1982 LOS Convention.

Claimed archipelagic status.
Drawn archipelagic baselines.

Ratified 1982 LOS Convention,

Claimed archipelagic status.
Established archipelagic
baselines. Not ratified 1982
LOS Convention.

Claimed archipelagic status.
Not drawn archipelagic base-

lines. Ratified 1982 LQS Convention.

Claimed archipelagic status.
Established archipelagic base-

lines. Not ratified 1982 LOS Convention.

Reference

MCRM p.2-41
CH-1

MTRM p.2-91
Contra: Table ST1-9

MCRM p.2-104

Limits in the Seas
No. 101 (1984)
MCRM p.2-155
Limits in the Seas
No. 35 (1971)
MCRM p.2-219

MCRM p.2-332

MCRM p.2-337

Table ST1-9
Limits in the Seas
No. 98 {1983)

MCRM p.2-375

LOS Bulletin No. 9

MCRM p.2-506




TABLE ST1-8

A. Multi-Isiand States Not Physically Qualified for Archipelagic Status

Mauritius St Lucia New Zealand

Western Samoa Japan United Kingdom

Singapore

8. Degendunt Territories Which, if Independent, Would Qualify for Archipelagic Status ]

Amerncan Samoa (US) *Faroe Islands (Den) *Maderras Islands (Pon)
Anguilia (UK) Falkland Istands (UK) New Caledonia (Fr)

“Azores (Port) *Galapagos Islands (Ecua) *SvalbardNor)

*Dahlac Archipelago (Ethiopia) Guadeloupe (Fr) Turks and Caicos istands (UK)
Canary Islands (Spain) Jan Mayen Island (Nor)

*Straight baseline system proclaimed about 1sland group

7ABLE ST1-9

States with Acceptable Water/l.and Ratios for Claiming .
Archipelagic Status

Antgua & Barbuda Jamaica

‘Sao T p
'.rm Bahamas sMaldives ':‘,e;checlal'e“se 4 Prncipe
: sCape Verde Islands Maita *Solomon Islands
'Somo!o Islangs *Papua New Guinea Tonga
Granada St Vincen and e G Vamian e 10090
i d the Grenadines *Vanuatu

*/uchipelagic status has been declared
sBaseline systemn does not conform to LOS Conventicn provisions

Source: Alexander, Navigational Restrictions 87 & 91l.




1.4.3.1 Archipelagic Sea Lanes. Archipelagic nations may designate archipelagic sea lanes
through their archipelagic waters suitable for continuous and expeditious passage of ships
and aircraft. All normal routes used for international navigation and overflight are to be
included. If the archipelagic nation does not designate such sea lanes, the right. of
archipelagic sea lanes passage may nonetheless be exercised by all nations through routes
normally used for international navigation and overflight. %

1.5 INTERNATIONAL WATERS

International waters include all ocean areas not subject to the territorial soverelgnty
of any nation. All waters seaward of the territorial sea are international waters in which
the high seas freedoms of navigation and overflight are preserved to the international
community. International waters include contiguous zones, exclusive economic zones, and
high seas.

1.5.1 Contiguous Zones. A contiguous zone is an area extending seaward from the
territorial sea in which the coastal or island ration may exercise the contrdl necessary to
prevent or punish infringement of its customs, fiscal, immigration, and sanitary laws and
regulations that oceur within its territory or territorial sea (but not for so-called security
purposes - see 1.5. 4) The U.S. claims a contiguous zone extending 12 nautical miles from
the base-lines used to measure the territorial sea.¥ The U.S. will respect, however,
contiguous zones extending up to 24 nautical miles in breadth provided the coastal or 1sland

2 1982 LOS Convention, art. 53, Air routes may be designated for the passage of
aircraft. The axis of the sea lanes (and iraffic separation schemes) are (o be clearly
indicated on charts to which due publicity shall be given,

©  Territorial Sea Convention, art. 24; 1982 LOS Convention, art. 33, The term
"sanitary,” a literal translation from the French "sanitaire," refers to "health and quarantine"
matters. See Lowe, The Development of the Concept of the Contiguous Zone, 1981 Br.,

Y.B. Int’l L. 109 (1982) and Oda, The Concept of the Contiguous Zone, 11 Int’l & Comp.
L.Q, 31 (1962)

AU A \ar Ve
“ Dep’t of State Public Notice 358, 37 Fed. Reg. 11,906, 15 June 1972, This is now

also the outer limit of the U.S, territorial sea for international purposes; for U.S. domestic

law purposes the U.S, territorial sea remains at 3 nautical miles. See note 30 above,
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TABLE ST1-10
‘ NATIONS CLAIMING A CONTIGUOUS ZONE
PEYOND THE TERRITORIAL SEA

CzZ TS

nm nm

Antigua and Barbuda 24 12
Bangladesh 18 12
Bulgaria 24 12
] Burma 24 12
Cambodia 24 12
Chile 24 12
Denmark 4 3
Djibouti 24 12
Dominica 24 12
Dominican Republic 24 6
Egypt 24 12
Fiji 24 12
Finland 6 4
France 24 12
Gabon 24 12
Gambia 18 12
Ghana 24 12
Haiti 24 12
Honduras 24 12
India 24 12
Madagascar 24 12
Malta 24 12
Mauritania 24 12
‘ Mexico 24 12
] Morocco 24 12
MNamibia 200 12
Norway 10 4
Pakistan 24 12
St. Kitts and Nevis 4 12
Saint Lucia 24 12
St. Vincent & The Grenadines 24 12
Saudi Arabia 18 12
Senegal 24 12
Sri Lanka 24 12
Sudan 18 12
Syria 41 35
Trinadad and Tobago 24 12
Vanuatu 24 12
Venezuela 15 12
Vietnam 24 12
Yemen (YAR) 18 12
Yemen (PDRY) 24 12

Total of Nations: 40

Source: Department of State (L/OES) files.




nation reco%nizes U.S. rights in the zone consistent with the provisions of the 1982 LOS
Convention.%

1.5.2 Exclusive Economic Zones. Exclusive economic zones (EEZs) are resource-related
zones adjacent to the coast and extending beyond the territorial sea.”™ As the name
suggests, its central purpose is economic. The U.S. recognizes the sovereign rights of a
coastal or island nation to prescribe and enforce its laws in the exclusive economic zone,
extending up to 200 nautical miles from the baselines used to measure the territorial sea,
for the purposes of exploration, exploitation, management, and conservation of the natural
resources of the waters, seabed, and subsoil of the zone, as well as for the production of
energy from the water, currents, and winds.7 The coastal or island nation may exercise
jurisdiction in the zone over the establishment and use of artificial islands, installations, and
structures having economic purposes; over marine scientific research (with reasonable

45 White House Fact Sheet, Annex AS1-5. A list of those nations claiming contiguous
zones beyond their territorial sea appears as Table ST1-10.

Contiguous zones may be proclaimed around both islands and rocks following appropriate
baseline principles. 1982 LOS Convention, art. 121(2).

Low-tide elevations and man-made objects do not have contiguous zones in their own right.
1982 LOS Convention, arts. 11 & 60(8). Man-made objects include oil drilling rigs, light
towers, and off-shore docking and oil pumping facilities.

4% 1982 LOS Convention, arts. 55 & 86; Sohn & Gustafson 122-23 (pointing out that
some nations insist that the exclusive economic zone is a special zone of the coastal nation
subject to the freedoms of navigation and overflight). Japan is of the view that "the rights
and jurisdiction of the coastal states over the 200 nautical mile exclusive economic zone
are yet to be established as principles of general international law." Japanese Embassy ltr
to U.S. Dep’t of State (OES/OLP), 15 June 1987.

The broad principles of the exclusive economic zone reflected in the LOS Convention,
articles 55-75, were established as customary international law by the broad consensus
achieved at UNCLOS {II and the practices of nations. Continental Shelf Tunisia/Libya
Judgment, [1982] 1.C.J. Rep. 18; Case Conceming Delimitation of the Maritime Boundary of
the Gulf of Maine (Canada/United States), [1984] 1.C.J. Rep. 246, 294; Sohn & Gustafson
122; 2 Restatement (Third), sec. Si4 Comment a & Reporters’ Note 1, at 56 & 62.

4T 1982 LOS Convention, arts. 56(1)(a) & 157; White House Fact Sheet, Annex AS1-3.
These "sovereign rights" are functional in character and are limited to the specified
activitics; they do not amount to "sovereignty" which a nation exercises over its land
territory, internal waters, archipelagic waters, and territorial sea (subject to the right of
innocent passage for foreign vessels). International law also grants to coastal states limited
"jurisdiction” in the exclusive economic zone for the other purposes mentioned in the text
at note 48. 2 Restatement (Third), sec. 511 Comment b at 26-27.
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limitations); and over some aspects of marine environmental protectlon (pnmanly
implementation of international vessel-source pollutlon control standards) However, in
the EEZ all nations enjoy the right to exercise the traditional high seas freedoms of
navigation and overflight, of the laying of submarine cables and pipelines, and of all other
o . . A . . ] 49
traditional high seas uses by ships and aircraft which are not resource related.”” The

48 1982 LOS Convention, art. 56(1)(b). The United States rejects Brazil’s assertion
that no nation has the right to place or to operate any type of installation or structure in
the exclusive economic zone or on the continental shelf without the consent of the coastal
nation. 17 LOS Official Records, para. 28, at 40 and U.S. statement in right of reply, 17
LOS Official Records 244, Annex AS1-2.

Marine scientific research (MSR). In Part XII of the Convention regarding protection and
preservation of the marine environment, article 236 provides that the environmental
provisions of the Convention do not apply to warships, naval auxiliaries, and other vessels
and aircraft owned or operated by a nation and used, for the time being, only on
government non-commercial service. The provisions of Part XIII regarding marine
scieatific research, a term not defined in the Convention, similarly do not apply to military
activities. Oxman, The Regime of Warships Under the United Nations Convention on the
Law of the Sea, 24 Va. J. Int’l L. 809, 844-47 (1984). See also Negroponte, Current
Developments in U.S. Oceans Policy, Dep’t St. Bull,, Sep. 1986, at 86. U.S. policy is to
encourage freedom of MSR. The United States does not claim jurisdiction over MSR in
its EEZ. See the President’s Ocean Policy Statement, 10 March 1983, and accompanying
Fact Sheet, Annexes AS1-3 & AS1-5, The United States accepts that MSR is the general
term most often used to describe those activities undertaken in the ocean and coastal
waters to expand scientific knowledge of the marine environment. MSR includes
oceanography, marine biology, fisheries research, scientific ocean drilling, géolog-
ical/geophysical scientific surveying, as well as other activities with a scientific purpose.
When activities similar to those mentioned above are conducted for commercial resource
purposes, most governments, including the United States, do not treat them as MSR,
Additionally, activities such as hydrographic surveys, the purpose of which is to obtain
information for the making of navigational charts, and the collection of information that;
whether or not classified, is to be vsed for military purposes, are not considered by the
United States to be MSR and, therefore, are subject to coastal state jurisdiction. 1989
State telegram 063112,

4 1982 LOS Convention, art. 58. The United States rejects Brazil’s assertion that
other nations "may not carry out military exercises or manoeuvres within the exclusive
economic zone, particularly when these activities involve the use of weapons or explosives,
without the prior knowledge and consent" of the coastal nation. 17 LOS Official Records,
para. 28, at 40, and U.S. statement in right of reply, 17 LOS Official Records 244, Annex
AS1-2,
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United States established a 200-nautical miles exclusive economic zone by Presidential
Proclamation on 10 March 1983.5

1.5.3 Hig.. - . The high seas include all parts of the ocean seaward of the exclusive
economic zone. When a coastal or island nation has not proclaimed an exclusive economic
zone, the high seas begin at the seaward edge of the territorial sea.

1.5.4 Security Zones. Some coastal nations have claimed the right to establish military
security zones, beyond the territorial sea, of varying breadth in which they purport to
regulate the activities of warships and military aircraft of other nations by such restrictions
as prior notification or authorization for entry, limits on the number of foreign ships or
aircraft present at any given time, prohibitions on various operational activities, or complete
exclusion.”® International law does not recognize the right of coastal nations to establish

9 presidential Proclamation No. 5030, 48 Fed. Reg. 10,601, 16 U.S.C.A. sec. 1453n, 10
March 1983, Annex AS1-6. See Figure SF1-10. The U.S. thereby acquired the world’s
largest EEZ (2,831,400 square nautical miles). Aléxander, Navigational Restrictions 88
(Table 5). Although the nations with the next 9 largest actual or potential EEZs are all
developed nations, the EEZ was proposed by the developing nations. As of 17 May 1989,
79 coastal or island nations have claimed an EEZ., See Table ST1-5. A useful compiia-
tion of national legislation on the EEZ appears in UN Office of the Special Representative
of the Secretary-General for the Law of the Sea, The Law of the Sea: National Legislation
on the Exclusive Economic Zone, the Economic Zone and the Exclusive Fishery Zone (UN
Sales No. E.85.V.10, 1986). Other national EEZ legislation appears in later editions of the
LOS Bulletin.

Fishery and other resource-related zones adjacent to the coast and extending to a distance
of 200 nautical miles from the baseline from which the territorial sea is measured are
accepted in customary international law. The U.S. claims and recognizes broad and
exclusive fisheries jurisdiction to a limit of 200 nautical miles (with the exception of "highly
migratory species” such as tuna). 16 U.S.C. sec, 1811-6l.

Islands capable of supporting human habitation or economic life may have an exclusive
economic zone. 1982 LOS Convention, art. 121. Such an island located more than 400
nautical miles from the nearest land can generate an EEZ of about 125,000 square nautical
miles. Rocks, low-tide elevations and man-made objects, such as artificial islands and
off-shore installations, are not independently entitled to their own EEZs. 1982 LOS
Convention, arts. 60(8) & 121(3).

51 1982 LOS Convention, art. 86. Navigation in the high seas is discussed in
paragraph 2.4.3 below,

52 Eighteen-nations claim security zones seaward of their territorial seas. Most such
claims are designed to control matters of security within a contiguous zone geographically
no broader than that permitted under the 1982 LOS Convention. However, security has

(continued...)
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FIGURE SF1l-10

The 200 Nautcal Mile
Exclusive Economic Zone
ol the United States
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The U.S. Exclusive Economic Zone as Specificd by Presi-

dential Proclamation, March'10, 1983.

Source: U.S. Department of State




zones in peacetime that would restrict the exercise of non-resource-related high seas
freedoms beyond the territorial sea. Accordingly, the U.S. does not recognize the
peacetime validity of any claimed security or military zone seaward of the territorial sea
which purports to restrict or regulate the high seas freedoms of navigation and overflight. 3
(See paragraph 2.3.2.3 for a discussion of temporary suspension of innocent passage in
territorial seas.)

1.6 CONTINENTAL SHELVES

The juridical continental shelf of a coastal or island nation consists of the seabed and
subsoil of the submarine areas that extend beyond its territorial sea to the outer edge of
the continental margin, or to a distance of 200 nautical miles from the baseline used to
measure the territorial sea where the continental margin does not extend to that distance.
The continental shelf may not extend beyond 350 nautical miles from the baseline of the
territorial sea or 100 nautical miles from the 2,500 meter isobath, whichever is greater.’

52(...continued)

never been an interest recognized in the Conventions as cubject to enforcement in the
contiguous zone. Nations claiming a security zone and the seaward extent of their claims
are: Bangladesh (18 nautical miles), Burma (24 nautical miles), Cambodia (24 nautical
miles), Egypt (18 nautical miies), Haiti (24 nautical miles), India (24 nautical miles),
Pakistan (24 nautical miles), Sa» ° Arabia (18 nautical miles), Sri Lanka (24 nautical
miles), Sudan (18 nautical mi’ ,, Venezuela (15 nautical miles), Vietnam (24 nautical
miles), and both Yemens (PDRY (24 nautical miles)) and YAR (18 nautical miles)).

Nicaragua claims a 25 nautical mile security zone coincident with her claimed 25 nautical
mile contiguous zone.

North Korea, on the other hand, has claimed no contiguous zone, but claims a security
zone extending 50 nautical miles beyond its claimed territorial sea off its east coast and
a security zone to the limits of its EEZ off its west coast. Park, The 50-Mile Military
Boundary Zone of North Korea, 72 Am. J. Int’l L. 866 (1978); Park, East Asia and the Law
of the Sea 163-76 (1983); N.Y. Times, 2 Aug, 1977, at 2; MCRM 2-249.

Greece purports to restrict the overflight of aircraft out to 10 nautical miles while claiming
only a 6 nautical mile territorial sea; it, too, claims no contiguous zone. Brazil claims a
security zone out to 200 nautical miles as part of its 200 nautical mile territorial sea claim;
Indonesia likewise, but to an area 100 nautical miles seaward of its territorial sea, MCRM
passim; Notice to Mariners 39/86, pages 111-2.31 to 111-2.34.

2 NY. Times, 3 Aug. 1977, at 3 (State Dep’t statement regarding the North Korean
zone).

5 See Figure SF1-11. The geologic definition of a continental shelf differs from this
juridical definition. Geologically, the continental shelf is the gently-sloping platform
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FIGURE SFl-11
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Although the coastal or island nation exercises sovereign rights over the continental shelf
for purposes of exploring and exploiting its natural resources, the legal status of the
superjacent water is not affected. Moreover, all nations have the right to lay submarine
cables and pipelines on the continental shelf.>®

5"(...continued)

extending seaward from the land to a point where the downward inclination increases
markedly as one proceeds down the continental slope. The depth at which the break in
angle of inclination occurs varies widely from place to place. At the foot of the slope
begins the continental rise, a second gently-sloping plain which gradually merges with the
floor of the deep seabed. The shelf, slope, and rise, taken together, are geologically known
as the continental margin. Alexander, Navigational Restrictions 22-23. The outer edge of
any juridical (as opposed to geophysical) continental margin extending beyond 200 nautical
miles from the baseline is to be determined in accordance with either the depth of sediment
test (set forth in article 76(4)(a)(i) of the 1982 LOS Convention and illustrated in Figure
SF1-11), or along a line connecting points 60 nautical miles from the foot of the continental
slope (article 76(4)(a)(ii), illustrated in Figure SF1-12), or the 2500 meter isobath plus 100
nautical miles (article 76(5)). The broad principles of the continental shelf regime reflected
in the 1982 LOS Convention, articles 76-81, were established as customary international
law by the broad consensus achieved at UNCLOS III and the practices of nations. Case
Concerning Delimitation of the Maritime Boundary of the Gulf of Maine (Canada/United
States), [1984] L.C.J. Rep. 246, 294; 2 Restatement (Third), sec. 515 Comment a &
Reporters’ Note 1, at 66-69; Sohn & Gustafson 158.

The United States made the first claim to the resources of the continental shelf in the
Truman Presidential Proclamation No, 2667, 28 Sep. 1945, 3 C.F.R. 67 (1943-48 Comp.),
13 Dep’t St. Bull. 484-85.

A recent compilation of national legislation on the continental shelf appears in UN Office
for Ocean Affairs and the Law of the Sea, The Law of the Sea: National Legislation on the
Continental Shelf (UN Sales No. E.89.V.5, 1989).

55 Continental Shelf Convention, arts. 1-3 & §; 1982 LOS Convention, arts. 60(7),
76-78 & 80-81. See paragraph 2.4.3 note 54 below for further information regarding cables
and pipelines.

It should be noted that the coastal or island nation does not have sovereign rights per se
to that part of its continental shelf extending beyond the territorial sea, only to the
exploration and exploitation of its natural resources, U.S. statement in right of reply, 8
March 1983, 17 LOS Official Records 244, Annex AS1-2. Consequently, SOSUS arrays can
be lawfully laid on other nations’ continental shelves beyond the territorial sea.

Under the 1982 LOS Convention, the "Area" (i.e,, the seabed beyond the juridical
continental shelf) and its resources are the "common heritage of mankind." No nation may
claim or exercise sovereignty over any part of the deep seabed. 1982 LOS Convention, arts.
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1.7 SAFETY ZONES

Coastal and island nations may establish safety zones to protect artificial islands,
installations, and structures located in their internal waters, archipelagic waters, territorial
seas and exclusive economic zones, and on their continental shelves. In the case of
artificial islands, installations, and structures located in the exclusive economic zones or on
the continental shelf beyond the territorial sea, safety zones may not extend beyond 500
meters from the outer edges of the facility in question, except as authorized by generally
accepted international standards.>6

1.8 AIRSPACE

Under international law, airspace is classified as either national airspace (that over the
land, internal waters, archipelagic waters, and territorial seas of a nation) or international
airspace (that over contiguous zones, exclusive economic zones, the high seas, and territory

55(...contir1ued)
136 & 137. The Convention further provides for the sharing with undeveloped nations of
financial and other economic benefits derived from deep seabed mining.

The U.S. position is that:

[T]he Convention’s deep seabed mining provisions are contrary to the interests
and principles of industrialized nations and would not help attain the aspira-
tions of developing countries.

.+ . [T}he United States will continue to work with other couniries to develop
a regime, free of unnecessary political and economic restraints for mining deep
seabed minerals beyond national jurisdiction. Deep seabed mining remains a
lawful exercise of the freedom of the high seas open to all nations. The United
States will continue to. allow its firms to explore for and, when the market
permits, exploit these resources,

Statement by the President, 10 March 1983, Annex AS1-3. See also the United States’ 8
March 1983 statement in right of reply, 17 LOS Official Records 243, Annex AS1-2.

56 Continental Shelf Convention, art. 5; 1982 LOS Convention, art. 60. Safety zones

may not cause any interference with the use of recognized sea lanes essential to internation-
al navigation,
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not subject to the sovereignty of any nation).5’ Subject to a right of overflight of
international straits (sec paragraph 2.5.1.1) and archipelagic sea lanes (see paragraph
2.5.1.2), each nation has complete and exclusive sovereignty over its national airspace.
Except as they may have otherwise consented through treaties or other international
agreements, the aircraft of all nations are free to operate in international airspace without
interference by other nations.>

1.9 OUTER SPACE

The upper limit of airspace subject to national jurisdiction has not been authoritatively
defined by international law. International practice has established that airspace terminates
at some point below the point at which artificial satellites can be placed in orbit without
free-falling to earth. Outer space begins at that undefined point. All nations enjoy a
freedom of equal access to outer space and none may appropriate it to its national airspace
or exclusive use.

5T Territorial Sea Convention, art. 2; High Seas Convention, art. 2; 1982 LOS
Convention, arts. 2(2), 49(2), 58(1) & 37(1).

58 Convention on International Civil Aviation (Chicage Convention), 7 December 1944,
61 Stat. 1180, T.I.A.S. No. 1591, 15 U.N.T.S. 295, 3 Bevans 944, AFP 110-20, chap. 6, arts.
1-2. The U.S. declaration of its sovereignty in national airspace is set forth in 49 U.S.C.
sec. 1508(a) (1982).

5 See paragraphs 2.5.2.2 and 2.5.2.3 regarding flight information regions and air
defense identification zones, respectively, See 54 Fed. Reg. 264, 4 Jan. 1989, for FAA
regulations applying to the airspace over waters between 3 and 12 nautical miles from the
U.S. coast, occasioned by the extension of the U.S. territorial sea to 12 nsutical miles.

® AFP 110-31, para. 2-1h, at 2-3,
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CHAPTER 2

International Status and Navigation of
Warship~ and Military Aircraft

2.1 STATUS OF WARSH!

2.1.1 Warship Defined. International law defines a warship as a ship belonging to the
armed forces of a nation bearing the external markings distingnishing the character and
nationality of such ships, under the command of an officer duly commissioned by the
government of that nation and whose name appears in the appropriate service list of
officers, and manned by a crew which is under regular armed forces discipline.l In the U.S.
Navy, those ships designated "USS" are "warships" as defined by international law? U.S.
Coast Guard vessels designated "USCGC" are also "warships" under international law.3

1 High Seas Convention, art. 8(2); 1982 LOS Convention, art. 29; Hague VII, arts. 2-5;
GP 1, art, 43, The service list for U.S. naval officers is the Register of Commissioned and
Warrant Officers of the United States Navy and Naval Reserve on the active duty list
(NAVPERS 15018): the comparable list for the U.S. Coast Guard is COMDTINST M1427.1
(series), Register of Officers.

2 us. Navy Regulations, 1973, art. 0305; SECNAVINST 5030.1 (series).

It should be noted that neither the High Seas Convention nor the LOS Convention require
that a ship be armed to be regarded as a warship. Under the LOS Convention, however,
a ship no longer need belong to the "naval" forces of a nation, under the command of an
officer whose name appears in the "Navy list" and manned by a crew who are under regular
"naval" discipline. The more general reference is now made to "armed forces" to
accommodate the integration of different branches of the armed forces in various coun-
tries, the operation of seagoing craft by some armies and air forces, and the existence of
a coast guard as a separate unit of the armed forces of some nations. Oxman, The Regime
of Warships Under the United Nations Convention on the Law of the Sea, 24 Va. J. Int’l
L. 813 (1984).

3 The U.S. Coast Guard is an armed force of the United States, 10 U.S.C. sec. 101, 14
U.S.C. sec. 1. U.S. Coast Guard Cutters are distinguished by display of the national ensign
and the union jack. The Coast Guard ensign and Coast Guard commission pennant are
displayed whenever a USCG vessel takes active measures in connection with boarding,
examining, seizing, stopping, o hcaving ¢ a vessel for the purpose of enforcing ke laws
of the United States. U.S. Coast Guard Regulations, 1985, sec. 10-2-1, 14-8-2 & 14-8-3; 14
U.S.C. sec. 2 & 638; 33 C.F.R. part 23 (distinctive markings for USCG vessels and aircraft),
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2,12 International Status. A warship enjoys sovereign immunity from interference by the
authorities of nations other than the flag nation* Police and port authorities may board
a warship only with the permission of the commandirgg officer. A warship cannot be
required to consent to an onboard search or inspection,” nor may it be required to fly the
flag of the host nation.5 Although warships are required to comply with coastal nation
traffic control, sewage, health, and quarantine restrictions instituted in conformance with
the 1982 LOS Convention, a failure of compliance is subject only to diplomatic complaint
or to coastal nation orders to leave its territorial waters immediately.” Moreover, warships
are immune from arrest and seizure, whether in national or international waters, are exempt
from foreign taxes and regulation, and exercise exclusive control over all passengers and
crew with regard to acts performed on board.”

2,1.2.1 Nuclear Powered Warships. Nuclear powered warships and conventionally powered
warships enjoy identical international legal status.

4 High Seas Convention, art. 8; 1932 LOS Convention, arts. 22, 58(2), 95 & 236. The
rules applicable in armed conflict are discussed in part II, particularly chapters 7 and 8.

5 us. Navy Regulations, 1973, article 0740. CNO Washington DC message 0323302
MAR 88, NAVOP 024/88, regarding foreign port visits, points out that the Usited Staies
also will not respond to host nation reguests for specific information on individual crew
members including crew lists and health records, and will not undertake other requested
actions upon which the Commanding Officer’s certification is definitive,

6 The U.S. Navy has provided, as a matter of policy and courtesy, for the display of
a foreign flag or ensign during certain ceremonies. See U.S. Navy Regulations, 1973,
articles 1076-78.

7 Territorial Sea Convention, art. 23; 1982 LOS Convention, art. 30; U.S. Navy
Regulations, 1973, articles 0763, 0764 & 0765. Quarantine is discussed in paragraph 3.2.3
below. As stated in paragrapk 2.3.2.1, force may also be used, where necessary, to prevent
passage which is not irnocent.

8 Territorial Sea Convention, art, 22; High Seas Convention, art, 8(1); 1982 LOS
Convention, arts. 32, 95 & 236, While on board ship in foreign waters, the crew of a
warship are immune from local jurisdiction, Their status ashore is the subject of
SECNAVINST 5820.4 (series), Subj: Status of Forces Policies, Procedure, and Information.
Under status of forces agreements, obligations exist to assist in the arrest of crew members
and the delivery of them to foreign authorities. See AFP 110-20, chap. 2; U.S. Navy Regula-
tions, 1973, article 0729; and JAG Manual, sec. 1307, -

% cf. 1982 LOS Convention, arts. 21(1), 22(2) and 23. For further information and
guidance see CPNAVINST C3500.5 (series), Subj: Operation of Naval Nuclear Powered
Ships (U), and OPNAVINST C3000.8 (series).

((continued...)
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¥(...continued)
The Department of State has noted that:

{Iln recognition of the sovereign nature of warships, the United States
permits their entry into U.S. ports without special agreements or safety
assessments. Entry of such ships is predicated on the same basis as U.S.
nuclear-powered warships’ entry into foreign ports, namely, the provision of
safety assurances on the operation of the ships, assumption of absolute
liability for a nuclear accident resulting from the operation of the warship’s
reactor, and a demonstrated record of safe operation of the ships involved.

1979 Digest of U.S. Practice in International Law 1084 (1983). Exec. Order 11,918, 1 June
1976, 3 C.F.R. part 120 (1976), 42 U.S.C. sec. 2211n, was issued pursuant to 42 U.S.C. sec.
2211, to provide prompt, adequate, and effective compensation in the unlikely event of
injury or damage resulting from a nuclear incident involving the nuclear reactor of a U.S.
warship. 1976 Digest of U.S. Practice in International Law 44i-42 (1977).

Although nuclear powered warships frequently pass through the Panama Canal, they have
been permitted to transit the Suez Canal only infrequently. The transit by USS ARKAN-
SAS (CGN 41) on 3 November 1984 was the first (U.S. Naval Inst. Proc.,, May 1985, at
48); the transit by USS ENTERPRISE (CVN 65) from the Indian Ocean to the Mediterran-
ean via the Suez Canal on 28 April 1986 was the second (U.S. Naval Inst, Proc., Mzay 1987,
at 38). A request for ENTERPRISE to return to the Pacific via the Suez Canal was denied
by Egypt "because it is reviewing its new rules governing passage." Washington Post, 4 July
1986, at A21. The Egyptian President was quoted in a newspaper interview that safety of
the waterway and residents on both banks had to be considered, along with a possible
surcharge for the passage of nuclear ships, as well as a guarantee for compensation in case
of nuclear accidents. See paragraph 2.3.3.1 note 36 below for a discuss’on of canals.

With regard to nuclear armed warships and aircraft, U.S. policy is to neither confirm nor
deny the presence of nuclear weapons on board specific U.S. ships and aircraft. The
firmness of the U.S. policy is illustrated by the U.S reaction to the February 1985 decision
of the Government of New Zealand to deny permission for USS BUCHANAN (DDG 14)
to enter Auckland Harbor since the U.S. would not confirm the absence of nuclear weapons
in BUCHANAN., The U.S. suspended all military cooperaticn with New Zealand, including
the ANZUS agreement, training, foreign military sales, and intelligence exchange. Dep’t
St. Bull,, Sep. 1986, at 87; Note, The Incompatibility of ANZUS and a Nuclear-Free New
Zeaiand, 26 Va, j. Int’i L. 455 (1986); Woodiife, Pori Visiis by Nuciear Armed Navai
Vessels: Recent State Practice, 35 Int’l & Comp. L.Q. 730 (1986); Recent Developments,
International Agreements: United States’ Suspension of Security Obligations Toward New
7:-land, 28 Harv. Int’l L.J. 139 (1987).
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2.1.2.2 Sunken Warships and Military Aircraft. Sunken warships and military aircraft
remain the property of the flag nation until title is formally relinquished or abandoned,
whether the cause of the sinking was through accident or enemy action (unless the warship
or aircraft was captured before it sank). As a matter of policy, the U.S. Government does
not grant permission to salvage sunken U.S. warships or military aircraft that contain the
remains of deceased service personnel or explosive material. Requests from foreign
countries to have their sunken warships or military aircraft, located in U.S. waters, similarly
respected by salvors, are honored.!?

2,1.2.3 Auxiliaries. Auxiliaries are vessels, other than warships, that are owned by or under
the exclusive control of the armed forces. Because they are state owned or operated and
used for the time being only on government noncommercial service, auxiliaries enjoy
sovereign immunity. This means that, like warship-, they are immune from arrest and
search, whether in national or international waters. vike warships, they are exempt from
foreign taxes and regulaticn, and exerase exclusive control over ail passengers and crew
with respect to acts performed onboard. u

U.S. auxiliaries include all vessels which comprise the Military Sealift Command
{MSC) Force. The MSC Force includes: (1) United States Naval Ships (USNS) (i.e., U.S.

10 9 Whiteman 221 & 434; Deputy Legal Adviser, U.S. Dep’t of State letter to Deputy
General Counsel, Maritime Administration, 30 December 1980, reprinted in 1980 Digest
of U.S. Practice in International Law 999-1006. Under analogous reasoning, on 12
November 1976 Japan returned a MiG-25 Foxbat flown by LT Victor 1. Belenko from
Chuguyevka, U.S.S.R., to Hakodate Airport, Hokkaido, Japan on 4 September 1976, albeit
the Foxbat was returned disassembled. Barron, MiG Pilot: The Final Escape of LT.
Belenko 129, 180 (1980). See paragraph 3.10 below regarding atternpts by other nations
to recover U.S. government property at sea, and paragraph 4.3.2 below regarding the right
of self-defense.

Government .and military vessels are exempt from the International Convention for the
Unification of Certain Rules Relating to Salvage of Vessels at Sea, 23 September 1910, 37
Stat, 1658, T.I.A.S No. 576, article 14, and 46 U.S.C. sec. 731 (1982). 46 U.S.C. sec. 1316(d)
forbids foreign vessels from engaging in salvaging operations within the territorial or
inland waters of the United States. However, the United States is subject to claims for
salvage outside U.S. territorial waters. Vernicos Shipping Co. v. United States, 223 F. Supp.
116 (S.D.N.Y. 1963), aff’d, 349 F.2d 465 (2d Cir. 1965); B.V. Bureau Wijsmuller v. United
States, 487 F. Supp. 156 (S.D.N.Y. 1979), aff’d 633 F.2d 202 (2d Cir. 1980); 8 J. Mar. L. &
Com, 433 (1977).

11 Territorial Seas Convention, art. 22; High Seas Convention, art. 9; 1982 LOS
Convention, arts. 32, 96 & 236, The right of seif-defense, expiained in paragraph 4.3.2
below, applies to auxiliaries as well as to warships. Auxiliaries used on commercial service
do not enjoy sovereign immunity. See Territorial Sea Convention, arts. 21-22; High Seas
Convention, art. 9; 1982 LOS Convention, arts, 27-28, 32 & 236.
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owned vessels or those under bareboat charter, and assigned to MSC); (2) the National
Defense Reserve Fleet and the Ready Reserve Force (RRF) (when activated and assigned
to MSC); (3) privately owned vessels under time charter assigned to the Afloat Preposi-
tioned Force (APF); and (142) those vessels chartered by MSC for a period of time or for a
specific voyage or voyages.*® The United States claims full rights of sovereign immunity for
all USNS, APF, NRDF and RRF vessels. As a matter of policy, however, the U.S. claims
only freedom from arrest and taxation for those MSC Force time and voyage charters not
inciuded in the APF.!®

2 Commander Military Seal’* “ommand Force Inventory, MSC Rep. 3110-4, Pub. 8
(8 Aug. 1988); Whitehurst, The U.S. Merchant Marine 113-27 (1983) (describing U.S.
government-owned shipping).

13 1985 SECSTATE Washington DC message 317062, subj: status of MSC vessels.

Merchant Ships. In international law, a merchant ship is any vessel, including a fishing
vessel, that is not entitled to sovereign immunity, e.g,, a vessel, whether privately or publicly
owned or controlled, which is not a warship and which is engaged in ordinary commercial
activities, -

On the High Seas. Merchant ships, save in exceptional cases expressly provided for
in international treaties, are subject to the flag nation’s exclusive jurisdiction on the high
seas. High Seas Convention, art, 6(1); 1982 LOS Convention, art. 92(1). Unless pursuant
to hot pursuit (see paragraph 3.9 below), merchant vessels on the high seas may not be
boarded by foreign warskip personnel without the master’s or flag nation consent, unless
there is reasonable ground for suspectiag that the ship is engaged in piracy, unauthorized
broadcasting, or the slave trade, th#¢ the ship is without nationality, or that, though flying
a foreign flag or refusing to show its flag, the ship is, in reality, of the same nationality as
the warship. High Seas Convention, art, 22; 1982 LOS Convention, art. 110, Warship’s
right of approach ang visit is discussed in paragraph 3.8 below. The belligerent right of
visit and search is discussed in paragraph 7.0. ,

In the EEZ. The coastal nation may, in the exercise of its economic resource rights
in the EEZ, take such measaures, including boarding, inspection, arresi, and jndicial
proceedings against foreign flag meichant vessels as are necessary to ensure compliance
with coastal nation rules and regulations adopted in conformity with the Convention. 1982
LOS Convention, art. 73. Compare id., art, 220.

In the Territorial Sea. Foreign merchant vessels exercising the nght of innecent

naccnnn '\mun‘l "“o taveitnwinl cnan havwa tha Aty (N nnmn‘J with annctnl natinn mtlne nno‘
pasvagy ‘luqu siv FLAR2DURIMGL SC& nave wne uusJ U WURERIRS Wi COGSVaA: nanon 1y

regulations, as discussed in paragraph 2,3.2.2 below. On board the transiting vessel, the
coastal nation may exercise its criminal jurisdiction, if a-crime is committed on board the
ship during its passage and:

a. the consequences of the crime extend-to the voasial nation; or

7 (continued...)
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22 STATUS OF MILITARY AIRCRAFT

22.1 Military Aircraft Defined. International law defines military aircraft to include all
aircraft operated by commissioned units of the armed forces of a nation bearing the military
markings of that nation, commanded by a member of the armed forces, and manned by a
crew subject to regular armed forces discipline.!

22.2 International Status Military aircraft are "state aircraft” within the meaning of the
Conventier on International Civil Aviation of 1944 (the "Chicago Convention"), and, like
warships, enjoy sovereign immunity from foreign search and inspection. Subject to the right
of transit passage and archipelagic sea lanes passage, state aircraft may not fly over or land
on the territory (including the territorial sea) of another nation without authorization by
special agreement or otherwise.” Host nation officials may not board the aircraft without
the -consent of the aircraft commander. Should the aircraft commander fail to certify
compliance with host nation customs, immigation or quarantine requirements, the aircraft
may be directed to leave the territory and national airspace of that nation immediately.16

13...continued)
b. the crime is a kind which disturbs the peace of the coastal nation or the good
‘ordér-of the territcrial sea; or
¢, assistance of local authorities has been requested by the flag nation or the master
of the ship transiting the territorial sea; or
d. such measures are necessary for the suppression of illicit drug trafficking,

The above circumstances do not affect the broader right of the coastal nation to take any
steps authorized by its laws for the purpose of an arrest-or investigation on board a foreign
merchant ship passing through the territorial sea after leaving that coastal nation’s
internal waters. Territorial Sea Convention, art. 19; 1982 LOS Convention, art, 27,

- 14 AFP 110-31, para. 2-4b, at 2-4 to 2-5. Commissioned units of U.S. military aircraft
are called squadrons and are established pursuant to the authority of the chief of service
concerned. All aircraft, like ships, assume the naticnality of the nation in which they are
registered, and are mnarked with syiitbois or designations of their nationality. The markings
of military aircraft should differ from those of other state aircraft and of civil aircraft.
AFP 110-3i, para. 2-4d.

15 Transit passage through international straits and archipelagic sea lanes passage
..re discussed in paragraphs 2.3.3 and 2.3.4.1 respectively below.

16 AFP 110.31, paras. 2-2a & 2-5a, at 2-3 & 2-5. CNO Washington DC message
032330Z. MAR 88, NAVOP 024/88, reinforced the U.S, position that detailed lists of
personnel embarked in military aircraft visiting foreign airfields may not be released to
foreign governments. See paragraph 2.3.1 regarding entry in distress. Quarantine is
discussed in paragraph 3.2.3. Self-defense is discussed in paragraph 4.3.2.
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22.2.1 Military Contract Aircraft, Civilian owned and operated aircraft, the full capacity
of which has been contracted by the Military Airlift Command (MAC) and used in the
military service of the United States, qualify as "state aircraft" if they are so-designated by
the United States. In those circumstances they too enjoy sovereign immunity from foreign
search and inspection.!” As a matter of policy, however, the United States normally does
not designate MAC-charter as state aircraft.

2.3 NAVIGATION IN AND OVERFLIGHT OF NATIONAL WATERS

2.3.1 Internal Waters. As discussed in the preceding chapter, coastal and island nations
exercise the same jurisdiction and control over their internal waters and superjrcent
airspace as they do over their land territory. Because most ports and harbors are Ic -ated
landward of the baseline of the territorial sea, entering a port ordinarily involves navigation
in internal waters. Because entering internal waters is legally equivalent to entering the
land territory of another nation, that nation’s permission is required. To facilitate
international maritime commerce, many nations grant foreign merchant vessels standing
permission to enter internal waters, in the absence of notice to the contrary. Warships and
aux111ar1es, and all aircraft, on the other hand, require specific and advance emry
permission, unless other bilateral or multilateral arrangements have been concluded.!

Exceptions to the rule of non-entry into internal waters without coastal nation
permission, whether specific or implied, arise when rendered necessary by force majeure or
by dlstress,19 or when straight baselines are established that have the effect of enclosin ﬁi
as internal waters, areas of the sea previously regarded as territorial waters or high seas.
In the latter event, international law provides that the right of innocent passage (see

17 Taylor, Fed. B.J., Winter 1968, at 48. The Civil Reserve Air Fleet is distinguished
from military contract aircraft and discussed in Bristol, CRAF: Hawks in Doves Clothing?
20 AF.L. Rev, 48 (1978).

18 For further information and guidance, see OPNAVINST 3128.3 (series); Subj: Visits
by U.S. Navy Ships to Foreign Countries, and OPNAVINST 3128.10 (senes), Suby
Clearance Procedures for Visits to United States Ports by Foreign Naval Vessels..

Y Force majeure inclndes 2 chiz foiced iinio iniernai waters by bad weather. Distress
may be caused, infer alia, by equipment malfunction or navigational error, as well as by a
shortage of food or water, or any other emergency. See paragraph 3.2 at note 1 regardmg
safe harbor, and paragraph 4.4 regarding interception of intruding aircraft.

20 1982 LOS Convention, art. 8(2).
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paragraph 2.3.2.1)?! or that of transit passage in an international strait?? (see paragraph
2.3.3.1) may be exercised by all nations in those waters.

2.32 The Territorial Sea 23

2.3.2.1 Innocent Passage, International law provides that ships (but not aircraft) of all
nations enjoy the right of innocent passage for the purpose of continuous and expeditious
traversing of the territorial sea or for proceeding to or from internal waters. Innocent
passage includes stopping and anchoring, but orly insofar as incidental to ordinary
navigation, or as rendered necessary by force majeure or by distress.24 Passage is innocent
SO lon%as it is not prejudicial to the peace, good order, or security cf the coastal or island
. 3 oo N . /A

nation.”> Among the military activities considered to be prejudicial to the peace, good
order, and security, and therefore inconsistent with innocent passage, are:

1. Any threat or use of force against the sovereigaty, territorial integrity, or political
independence of the coastal or island nation

2. Ary exercise or practice with weapons of any kind

3. The launching, landing, or taking on board of any aircraft or of any military
device

4. Inteliigence collection activities detrimental to the security of that coastal or
island nation

=% Ibid.
1982 LOS Convention, art. 35(a).
Navigation by foreign vessels in the territorial sea is regulated by the regimes of

innocent passage, assistance entry, transit passage and archipelagic sea lanes passage
which are discussed in paragraphs 2.3.2.1, 2.3.2.5, 2.3.3.1 and 2.3.4.1 respectively.

20. Nations with specific domestic legislation recognizing the right of innocent passage are
listed iti Table ST2-1.

25 What constituted prejudice under article 14(4) of the Territorial Sea Convention
was subjective, was left to coastal or island nation interpretation, and failed to limit the
prejudicial activities to those engaged in by the foreign vessel while transiting the territorial
sea of another nation. The 1982 LOS Convention endeavors to eliminate some of the
subjective interpretative difficulties that have arisen concerning the innocent passage
regime of the Territorial Sea Convention,
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5. The carrying out of research or survey activities.28

%6 1982 LOS Convention, art. 19. The other activities set forth in this all-inclusive list
are: .

- any threat or use of force in any other manner in violation of the principles of
international law embodied in the Charter of the United Nations;

- any act of propaganda zimed at affecting the defense or security of the coastal or
island nation;

- the loading or unloading of any commodity, currency er person contrary to the
customs, fiscal, immigration or sanitary laws and regulations of the coastal or island
nation;

- any act of willful and serious pollution contrary to the 1982 LOS Convention;
- any fishing activities;

- any act aimed at interfering with any systems of communication or any other
facilities or installations of the coastal or island nation; and

- any other activity not having a direct bearing on passage.

The Territorial Sea Convention contains no comparable listing, See Stevenson & Oxman,
The Third United Nations Conference on the Law of the Sea: the 1975 Ge:ieva Session, 69
Am. J. Int’l L. 763, 771-72 (1975); Froman, Uncharted Waters: Non-innocent Passage of
Warships in the Territorial Sea, 21 San Diego L. Rev. 625, 659 (1984); Grammig, The
Yoron Jima Submarine Incident of August 1980: A Soviet Violation of the Law of the Sea,
22 Harv. Int’l LJ. 331, 340 (1981). See also 1 O’Connell 270, who suggests the list may
noi he complete since the list does not say "only" the listed actions are prejudicial.

Since these activities must occur "in the territoriai sea" (LOS Convention, art. 13(2)), any
determination of non-innocence of passage by a transiting ship must be made on ihe basis
of acts committed while in the territorial sea. Thus cargo, destination, or purpose of the
voyage can not be used as a criterion in determining that the passage i5 not innocent.
Professor H.B. Robertson testimony, House Merch:..it Marine & Fisheries Comm., 97th
Cong,, hearing or the status of the law of the sea treaty negotiations, 27 July 1982, Ser.
97-29, at 413-14, Accord, Oxmar, note 2 above, at 853 (possessnon of passive characteris-
tics, such as the mnate combat capabllmes of a warskip, do not constitute "activity" within
the mcaning of this enunieraied 1isi),

The 1983 Soviet "Rules for Mavigation and Sojourn of Foreign Warships in the Territorial
Waters and Internal Waters and Ports of the USSR," translation in 24 Int’l Leg. Mat'ls
1717 (1985), were not entirely consistent with the relevant provisions of the 1982 LOS.

29 (continued...)




The coastal or island nation may take affirmative actions in its territorial sea to
prevent passage that is not innocent, including, where necessary, the use of force.”’ Foreign
ships, including warships, exercising the right of innocent passage are required to comply
with the laws and regulations enacted by the coastal or island nation in conformity with
established principles of international law and, in particular, with such laws and regulations

26(...continuced)

Convention. Butler, Innocent Passage and the 1982 Convention: The Influence of Soviet
Law and Policy, 81 Am, J. Int’l L. 331 (1987). In particular, the Soviet claim to limit the
innocent passage of warships to five "routes ordinarily used for international navigation”
is inconsistent with the Convention’s terms and negotiating history, and prior Soviet
support therefor., Neubauer, The Right of Innocent Passage for Warships in the Territorial
Sea: A Response to the Soviet Union, Nav. War C. Rev., Spring 1988, at 49. That portion
of the 1983 Rules was amended effective 23 September 1989 to conform to the Uniform
Interpretation, Annex AS2-0, See paragraph 2.6 note 91 below regarding U.S. challenges
to this and other excessive maritime claims.

Since coastal nations are competent to regulate fishing in their territorial sea, passage of
foreign fishing vessels engaged in activities that are in violation of those laws or regulations
is not innocent. Territorial Sea Convention, art. 14(5); 1982 LOS Convention, art. 21(1)(e).

2T The seizure by Cambodian forces of the 3SS MAYAGUEZ on 12 May 1975 was
justified by Cambodia on the ground that her passage was not innocent. However, the
location of the seizure was outside Cambodian territorial seas. Thus, the seizure was
unlawful. 1975 Digest of U.S. Practice in International Law 423-26; Note, The Mayaguez:
The Right of Innocent Passage and the Legality of Reprisal, 13 San Diego L. Rev. 765
(1976). More importantly, even if MAYAGUEZ were iz Canibodian ierritorial waters, the
appropriate remedy -- assuming her passage was not innocent -- would have been,
consistent with customary international law, first to inform the vessel of the-reassns-why
it questions the innocence of the passage, and to provide the vessel a reasonable
opportunity to clarify its intentions or to correct its conduct in a reasonably short period
of time. In the case of a warship engaging in conduct which renders its passage non-
iniioceiit, aiid wiiicli does niot take corrective action upon request, the coastal nation may
require the warship to leave the territorial sea, as set forth in article 30 of the 1982 LOS
Convention, in which case the warship shall do so immediately. Customary internationai
law requires that the coastal nation normally take steps short of force to prevent
non-innocent passage.
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relating to the safety of navigation.28

‘ overflight.

Innocent passage does not include a right of

28 Territorial Sea Convention, arts. 16(1) & 17; 1982 LOS Coiivention, arts. 25(1) &
21(4). For example, a coastal 57 isiand nation may prescribe rules as to the showing of

fiags and salutes to be rendered by vessels traversing its territorial sea. The normal

procedure is for a vessel to fly her national flag when in the territorial sca of another
nation,
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TABLE ST2-1

NATIONS SPECIFICALLY RECOGNIZING THE RIGHT OF INNOCENT PASSAGE

Cape Verde

Columbia

Costa Rica

Dominica (warships)
Equitorial Guinea

Fiji

France (warships)

Federal Republic of Germany (warships)
Guatemala (warships)
Indonesia

Iraq

Ireland

Italy (warships)

Mauritania

Mexico

Nicaragua (merchant ships)
Nigeria (warships)

Oman

Saint Christopher and Nevis
Senegal

Thailand (warships)

United Kingdom (warships)
Uruguay

USA (warships)

USSR  (warships)
Vanuatu

Sources;: DoD Maritime Claims Reference Manual; UN LOS Bulletin; UN LOS Convention documents.
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2.3.2.2 Permitted Restrictions. For purposes such as resource conservation, environmental
protection, and navigational safety, a coastal or island nation may establish certain
restrictions upon the right of innocent passage of foreign vessels. Such restrictions upon the
right of innocent passage through the territorial sea are not prohibited by international law,
provided that they are reasonable and necessary; do not have the practical effect of denying
or impairing the right of innocent passage; and do not discriminate in form or in fact
against the ships of any nation or those carrying cargoes to, from, or on behalf of any
nation. The coastal or island nation may, where navigational safety dictates, require foreign
ships exercising the right of innocent passage to utilize designated sea lanes and traffic
separation schemes.

29 1982 LOS Convention, art. 21. Tankers, nuclear powered vessels, and ships
carrying dangerous or noxious substances may be required, for safety reasons, to utilize
designated sea lanes. 1982 LOS Convention, art. 22(2). These controls may be exercised
at any time.

Article 21 of the 1982 LOS Convention empowers a coastal or island nation to adopt, with
due publicity, laws and regulations relating to innocent passage through the territorial sea
in respect of all or any of the following eight subject areas (which do not include security):

1. The safety of navigation and the regulation of marine traffic (including traffic
separation schemes).

2. The protection of navigational aids and facilities and cother facilities or installa-
tions.

3. The protection of cables and pipelines.
4, The conservation of livirig resources of the sea.

5. The prevention of infringement of the fisheries regulations of the coastal or island
nation.

6. The preservation of the environment of the coastal or island nation and the
prevention, reduction and control of pollution thereof,

7. Marine scientific research and hydrographic surveys.

8. The prevention of infringement of the customs, fiscal, immigration or sanitary
regulations of the coastal or island nation.

This list is exhaustive and exclusive.

(continued...)
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2.3.2.3 Temporary Suspension of Innocent Passage. A coastal or island nation may
suspend innocent passage temporarily in specified areas of its territorial sea, when it is
essential for the protection of its security. Such a suspension must be preceded by a
published notice to the international community and may not discriminate in form or in fact
among foreign ships.?

2.3.2.4 Warships and Innocent Passage. All warships, including submarines, enjoy the right
of innocent passage on an unimpeded and unannounced basis.” Submarines, however, are

2 (...continued)
The coastal or island nation is required to give appropriate publicity to any dangers to
navigation of which it has knowledge within its territorial sea. Territorial Sea Convention,
art. 15; 1982 LOS Convention, art. 24. . The U.S, Inland Rules are discussed in paragraph
2,721,

30 Territorial Sea Convention, art. 16(3); 1982 LOS Convention, art. 25(3). Authoriza-
tion to suspend innocent passage in the U.S. territorial sea during a national emergency
is given to the President in 50 U.S.C, sec. 191. See also 33 C.F.R, part 127. "Security"
includes suspending innocent passage for weapons testing and exercises.

For instances in which innocent passage has been suspended, see 4 Whiteman 379-86.

The Conventions do not define how large an area of territorial sea may be temporarily
closed off; nations claiming a territorial sea in excess of 12 NM may purport to close areas
beyond 12 NM in such a suspension, in violation of the Conventions’ limits on the
maxiinum breadiii of the territoriai sea. The Conventions alss do not explain what is
meant by "protection of its security” beyond the example of "weapons exercises” added in
the 1982 LOS Convention, an addition not made to the provisions regarding archipelagic
waters in arficle 52(2) of the 1982 LOS Convention.. Further, how long "temporarily" may
be is not defined, but it clearly may not be factually permanent. Alexander, Navigational
Restrictions 39-40; MicDouga! & Burke §92-93. The prohibition against "discrimination in
form or fact among foreign ships" clearly refers to discrimination among fiag naticns, and,
in the view of the United States, to direct and indirect discrimination on the basis of cargo
or propulsion. This position is strengthened by the provisions of t+ TLOS Convention
explicitly dealing with nuclear-powered and nuclear-capable ships (ar...ies 22(2) & 23).

See the last subparagraph of paragraph 2.3.3.1 regarding the regime of nonsuspendable
innocent passage in international straits.

31 Territorial Sea Convention, art, 14(1); 1982 LOS Convention, art. 17. Some nations
view the mere passage of foreign warships- through their territorial sea per se prejudicial
(e.g., because of the military character of the vessel, the flag it is flying, its nuclear
propulsion or weapons, or its destination), and insist on prior notice and/or authorization
before foreign warships transit their territorial sea. Sce the list of nations at Table ST2-2.

(continued...)
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required to navizgate on the surface and to show their flag when passing through foreign
territorial seas.3" If a warship does not comply with coastal or island nation regulations that
conform to established principles of international law and disregards a request for
compliance which is made to it, the coastal or island nation may require the warship
immediately to leave the territorial sea

31(...continued)

The United States’ position, consistent with the travaux preparatoires of the Territorial Sea
Convention and the 1982 LOS Convention, is that warships possess the sarae right of
innocent surface passage as any other vessel in the territorial sea, and that right cannot
be conditioned on prior coastal or island nation notice or authorization for passage.
Oxman, note 2 above, at 854; Froman, note 26 above, at 625; Harlow, Legal Aspects of
Claims to Jurisdiction in Coastal Waters, JAG J., Dec. 1969-Jan. 1970, at 86; Walker, What
is Innocent Passage? Nav. War C. Rev., Jan. 1969, at 53 & 63, reprinted in 1 Lillich &
Moore, Readings in International Law from the Naval War College Review 1947-1977, at
365 & 375 (U.S. Naval War College, International Law Studies, v.61, 1980). For the
ambiguous Soviet views, see Franckx, The U.S.S.R. Position on the Innocent Passage of
Warships Through Foreign Territorial Waters, 18 J. Mar. L. & Com. 33 (1987), and Butler,
Innocent Passage and the 1932 Convention: The Influence 6f Soviet Law and Policy, 81 Am.
J. Int’l L, 331 (1987). Attempis io require prior authorization or notification of vessels in
irnocent passage during the Third LOS Conference were focused on warships. All attempts
were defeated: 3d session, Geneva 1975; 4th session, New York 1976, 9th session, New York
1580; 10th session 1981; 11th session, New York 1982; and 11th resumed session, Montego
Bay 1982. The United States views on innocent passage in the territorial sea were set forth
in its 8 March 1983 statement in right of reply, 17 LOS Documents 243-44, Annex AS1-2,

32 Unless the coastal or island nation has consented to submerged passage, which none
have done publicly to date (May 1989). Territorial Sea Convention, art. 14(6); 1982 LOS
Convention, art. 20. For discussions ¢f the incident in which the Soviet Whiskey-class
submarine’ U-137 grounded outside the Swedish naval base of Karlskrona, after having
entered Swedish internal waters submerged without Swedish permission, see Sweden ard
ine Soviet Submarine--A Diary of Events, 112 Army Q. & Def. J. 6 (1582); Leitenberg,
Soviet Submarine Operations in Swedish Waters 1980-1986 (1987); Bildt, Sweden and the
Soviet Submarines, Survival, Summer 1983, at 168; Lofgren, Soviet Submarines Against
Sweden, Strategic Review, Winter 1984, at 36; Delupis, Foreign Warships and Immunity
for Espionage, 78 Am. J. Int’l L. 53 (1984); Ammundsen, Soviet Submarines in Scandanavian
Waters, The Washington Quarterly, Summer 1985, at 111,

3 Territorial Sea Convention, art. 23; 1982 1.OS Conveitien, art. 30. A warship
required ic teave for such conduct shiall comiply with the requrst to leave the teiritorial sea

immediately.

Under article 23 of the 1982 LOS Convention, foreign nuclear< powered ships, and-ships
carrying nuclear or other inherently dangerous or noxious subsiances, exercising the right
of innocert passage must "carry documents and observe speciai precautionary measures

{continued...)
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establishcu 10r such ships by international agreements,” such as chapter VIII of the 1974
Internatignal Convention for-the Safety of Life at Sea, 32 U.S.T. 275-77,287-91, T.L.A.S. No.
9700 {niiclear passenger ship and nuclear cargo ship safety certificates). These provisions

of the 1974 SOLAS. are specifically not applicable to warships.
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Source:

TABLE ST2-2

NATIONS CLAIMING A RIGHT TO CONTROL ENTRY OF
WARSHIPS INTO OWN TERRITORIAL SEAS

(by prior authorization or permission, prior notice,
or limitations on numbers present at any one time)

Albania
Algeria
Antigua and Barbuda
Bangladesh
Barbados
Brazil
Bulgaria
Burma -
Cambodia (contiguous zone only)
Cape Verde
China
Denmark
Djibouti (nuclear powered and nuclear weapons)
Egypt
Finland
German Democratic Republic
Grenada
Guyana
India
Iran
North Korea
South Korea
Lebanon
Libya
Maldives
Malta
Mauritius
Netherlands (Western Schelde only)
Nicaragua
Norway
Pakistan
Poland
.Romania
Seychelles
Somalia
Sri Lanka
Sudan
Sweden (except in Oresund)
Syria
Vietnam
Yemen (YAR)
Yemen (PDRY)
Yugoslavia

DOD Maritime Claims Reference Manual, June 1987 and September 1988 draft change 1.
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2.3.2.5 Assistance Entry. All ship and aircraft commanders have an obligation to assist
those in danger of being lost at ~a. This long recognized duty of mariners permits
assistance entry into the territorial sea by ships or under certain circumstances aircraft
without permission of the coastal or island nation to engage in bona fide efforts to render
emergency assistance to those in danger or distress at sea. This right applies only when the
location of the danger or distress is reasonably well known. It does not extend to entering
the territorial sea or airspace to conduct a search.’

2.3.3 Interrationg! Straits

2.3.3.1 International Straits Overlapped by Territorial Seas.3 Straits used for internation-
al navigation through the territorial sea between one part of the the high seas or an
exclusive economic zone and another part of the high seas or an exclusive economic zone
are subject to the legal regime of transit passage.

34 COMDTINST 16100.3, Search and Rescuwe in Foreign Territory and Territorial Seas,
3 December 1987; National Search and Rescue Manual, vol. I: National Search and Rescue
System, NWP 19/COMDT M16120.5/FM 20-150/AFM 64-2, para. 12208 (1986). The U.S.
Department of State is of the view that the right of assistance entry for aircraft is not as
fully developed as that for vessels. The efforts to render emergency assistance must be
undertaken in good faith and not as a subterfuge. See Annex AS2-1, and paragraph 3.2.1
(regarding assistance to persons, ships and aircraft in distress at sea).

35 Under the 1958 Territorial Sea Convention, international straits overlapped by
territorial seas were subject to a regime providing only nonsuspendable innocent surface
passage. Territorial Sea Convention, arts. 14 & 16(4). Transit passage also applies in
those straits where the high seas or exclusive economic zone corridor is not suitable for
international navigation. See 1982 LOS Convention, art. 36.

36 1982 LOS Convention, art. 37. The United States’ view regarding the status of the
transit passage regiine as existing law is reflected in its 3 March 1983 statement in right
of reply, 17 LOS Documents 244, Annex AS1-2, and Presidential Proclamation 5928, Annex
AS1-4. The right of transit passage was fully recognized in article 4 of the Treaty of
Delimitation between Venezuela and the Netherlands, 21 March 1978, an English
translation of which is set out in Annex 2 to U.S. Dep’t of State, Limit in the Seas No. 105,
Maritime Delimitations. Although the term "transit passage" was not used in the statern.nt
in connection with extension of Great Britain’s territorial sea to 12 NM, apparently to
preclude any implication of incorporation by reference of the entire straits regime, 37 Int’l
& Comp. L,Q, 415 (1988), the "transit passage" regime was used in a Declaration issued
by France and Great Britain setting out the governing regime of navigation in the Dover
Straits in conjunction with signature on 2 November 1988 of an Agreement establishing a
territorial sea boundary in the Straits of Dover, UK White Paper, France No. 1, Cm. 557
(1989); FCO Press Release No. 100, 2 Nov, 1988. .

(continued...)
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3‘5(...continued)

Straits used for international navigation: In the opinion of the International Court of Justice
in the Corfu Channel Case, 1949 1.C.J. 4, U.S. Naval War College, International Law
Documents 1948-1949, at 108 (1950), the decisive criterion in identifying international
straits is not the volume of traffic flowing through the strait or its relative importance to
international navigation, but rather its geographic ituation connecting, for example, the
parts of the high seas, and the fact of its being "used for international navigation." This
geographical approach is reflected in both the Territorial Sea Convention (art. 16(4)) and
the 1982 LOS Convention (arts. 34(1), 36 & 45). The geographical definition appears to
contemplate a natural and not an artificially constructed canal, such as the Suez Canal.
Efforts to define "used for international navigation" with greater specificity have failed.
Alexander, Navigational Restrictions 153-54. The United States holds that all straits
susceptible of use for international navigation are included within that definition.
Grunawalt, United States Policy on International Straits, 18 Ocean Dev. & Int’l L.]J. 445,
456 (1987).

The 1982 LOS Convention addresses five different kinds of straits used for international
navigation, each with a aistinct legal regime:

1. Straits connecting one part of the high seas/EEZ and another part of the high
seas/EEZ (art. 37, governed by transit passage, see paragraph 2.3.3.1).

For the United Kingdom, these include the Straits of Dover, the North Channel
between Scotland and Northern lreland, and tke Fair Isle Gap between the Shetlands
and Orkneys, 484 H.L. Hansard, col. 382, 5§ Feb. 1987.

2. Straits connecting a part of the high seas/EEZ and the territorial sea of a foreign
nation (art. 45.1(a), regulated by nonsuspendable innocent passage, see paragraph 2.3.3.1
last subparagraph).

3. Straits connecting one part of the high seas/EEZ and another part of the high
seas/EEZ where the strait is formed by an island of a nation bordering the strait and its
mainland, if there exists seaward of the island a route through the high seas/EEZ of
similar convenience with regard to navigation and hydrographical characteristics (art.
38(1), regulated by nonsuspendable innocent passage). (-annex AS2-8 lists 22 such straits,
including the Strait of Messina, Difficulties in defining "mainland" and alternate routes
are discussed in Alexander, Navigational Restrictions 157-61.)

Other United Kingdom straits used for international navigation, such as the Pentland
Firth south of Orkney and the passage between the Scilly Isles and the mainland of
Cornwall, are considered subject to the regime of (nonsuspendable) innocent passage.
484 H.L. Hansard, col. 382, § Feb. 1977.

(continued...)
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3“(...continued)
4, Straits regulated in whole or in part by international conventions (art. 35(c)). The
1982 LOS Convention dces not alter the legal regime in straits regulated by long-standing
international conventions in force specifically relating to such straits. Such straits include:

- the Turkish Bosphorus and Dardcnelles Straits, governe¢ by the Montreux
Convention of 20 July 1936, 173 L.N.T.S. 213, 31 Am. J. Int’l L. Supp. 4; and

- the Straits of Magellan, governed by article V of the Boundary Treaty between
Argentina and Chile, 23 July 1881, 82 Brit. Foreign & State Papers 1103, 159 Perry’s
T.S. 45 (Magellan Straits are neutralized forever, and free navigation is assured to
the flags of all nations), and article 10 of the Treaty of Peace and Friendship between
Argentina and Chile, 29 November 1984, 24 Int’l Leg. Mat’ls 11, 13 (1985) ("the
delimitation agreed upon herein, in no way effects the provisions of the Boundary
Treaty of 1881, according to which the Straits of Magellan are perpetually neutralized
and freedom of navigation is assured to ships of ali flags undc * the terms of Art.5°
of said Treaty").

See Annex AS2-5 and Alexander, Navigational Restrictions 140-50. Alexander also lists in
this category The Oresund and Shore Baelt, governed by the Treaty for the Redemption of
the Sound Dues, Copenhagen, 14 March 1857, 116 Perry’s T.S. 357, 47 Brit. Foreign &
State Papers 24, granting free passage of the Sound and Belts for all flags on 1 April 1857,
and the U.S.-Danish Conventior on Discontinuance of Sound Dues, 11 April 1857, 11 Stat.
719, T.S. 67, 7 Miller 519, 7 Bevans 11, guaranteeing "the free and unencumbered
navigation of American vessels, through the Sound and the Belts forever" (see Figure
SF2-2). However, since warships had never been subject to payment of the so-called "Sound
Dues," no part of these "long- standing international conventions" which are still in force
were or are applicable to them. 7 Miller 524-86. Rather, it is the U.S. view that warships
traverse the Oresund and Shore Baelt under rights of customary international law. The
Danish view is, however, to the contrary. Alexandersson, The Baltic Straits 82-86 & 89
(1982).

Sweden and Finland .claim Aland’s Hav, the 16 NM wide entrance to the Gulf of
Bothnia, as an exception to the transit passage regime, since passage in that strait is
regulated in part by the Convention relating to the Non-fortification and Neutralization of
the Aaland Island, Geneva, 20 Oct. 1921, 9 L.N.T.S. 211, art. 5 ("The prohibition to send
warships into [the waters of the Aaland Islands] or to station them there shall not
prejudice the freedom of innocent passage through the territorial waters. Such passage '
shall continue to be governed by the international rules and useage in force.") Declarations
on signature of the 1982 LOS Convention, 10 December 1982,

It may be noted that free passage of the Strait of Gibralter was agreed to in a series
of agreements between France, Spain and Greai Britain in the early 20th Century. Article
VII of the Declaration between the United Kingdom and France respecting Egypt and

(continued...)
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“(...continued)
Morocco, London, 8 April 1904, 195 Parry’s T.S. 198, acceded to by Spain in the
Declaration of Paris, 3 Oct. 1904, 196 Parry’s T.S. 353; Declarations on Entente on
Mediterranean Affairs, Paris, 16 May 1907, 204 Parry’s T.S. 176 (France and Spain) and
London, 16 May 1907, 204 Parry’s T.S. 179 (United Kingdom and Spain); and article 6 of
the France-Spain Convention concerning Morocco, Madrid, 27 Nov. 1912, 217 Parry’s T.S.
288.

5. Straits through archipelagic waters governed by archipelagic sea lanes passage
(art. 53(4), see paragraph 2.3.4.1 below) for nations claiming the status of archipelagic
states in accordance with the 1982 LOS Conventions (see Table ST1-7).

There are a number of straits connecting the high seas/EEZ with claimed historic waters
(see Annex AS2-10(2)). The validity of those claims is, at best, most uncertain (see¢
paragraph 1.3.3.1 above). The regime of passage through such straits is discussed in
Alexander, Navigational Restrictions 1585.

Canals. Man-made canals used for international navigation by definition are not "straits
used for international navigation," and are generally controlled by agreement between the
countries concerned. They are open to the use of all vessels, although tolis may be imposed
for their use. They include:

- the Panama Canal, governed by the 1977 Panama Canal Treaty, 33 US.T. 1,-
T.LA.S. No. 10,029, AFP 110-20 chap. 31 ("in time of peace and in time of war it shall
remain secure and open to peaceful transit by the vessels of all nations on terms of
entire equality . . . . Vessels of war and auxiliary vessels of all nations shall at all
times be entitled to transit the Canal, irrespective of their interrial operation, means
of propuision, origin, destination or armament");

- the Suez Canal, governed by the Convention respecting the Free Navigation
of the Suez Canal, Constantinople, 29 October 1888, 79 Brit. Foreign & State Papers
18, 171 Perry’s T.S. 241, 3 Am. J. Int’l L, Supp. 123 (1909) ("the Suez maritime canal
shall always be free and open, in time of war and in time of peace, to every vessel of
commerce or war, without distinction of flag"), reaffirmed by Egypt in its Declaration
on the Suez Canal, 24 April 1957, UN Doc. A/3576 (S/3818), and UN Security
Council Res. 118, S/3675, 13 Oct. 1956 ("There should be free and open transit
through the Canal without discrimination, overt or covert--this covers both political
and technical aspects"), Dep’t 8t. Bull,, 22 Oct. 1956, at 618; and

- the Kiel Canal, governad by article 380 of the Treaty of Versailles, 28 June
1919, T.S. 4, 13 Am. J. Int’l L. 128, Malloy 3329, 2 Bevans 43, 225 Perry’s T.S. 188
("the Kiel Canal and its approaches shall be maintained free and open to the vessels
of commerce and of war of all nations at peace with Germany on terms of entire
equality”), The Federal Republic of Germany does not consider the Treaty of
- (continued...)
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Under international law, the ships and aircraft of all nations, including warships and military
iaircraft, enjoy the right of unimpeded transit passage through such straits.>” Transit passage
is defined as the exercise of the freedoms of navigation and overflight solely for the purpose
of continuous and expeditious transit in the normal modes of operation utilized by ships and
aircraft for such passage. 8 This means that submarines are free to transit international
straits submerged, since that is their norma! mode of operation, and that surface warships
may transit in a manner consistent with sound navigational practices and the security of the
force, including formation steaming and the launching and recovery of aircraft. All
transiting ships and aircraft must proceed without delay; must refrain from the threat or the
use of force against the sovereignty, territorial integrity, or political independence of nations
bordering the strait; and must otherwise refrain from any activities other than those incident
to their normal modes of continuous and expeditious transit.3?

“(...continued)
Versailles to apply to the Kiel Canal. Alexander, Navigational Restrictions 181.

The passage of nuclear powered warships through the Suez Canal is discussed in
paragraph 2.1.2.1 note 9 above. Canals are further discussed in Alexander, Naviga.ional
Restrictions 174-81. Other canals may involve internal waters only, such as the U.S. Intra-
coastal Waterway, and the Cape Cod and Erie Canals.

37 This regime applies to the entire length and breadth of international straits less
than 24 NM in breadth overlapped by territorial sea claims, not governed by a special
Montreux-type convention, and not qualifying as an island-mainland or "dead-end" strait.
See Alexander, Navigational Restrictions 143-44, The great majority of strategically
important straits, i.e., Gibralter, Bab el Mandeb, Hormuz, and Malacca fall into this
category. Transit passage regime also applies to those straits less than six miles wide
previously subject to the regime of nonsuspendable innocent passage under the Territorial
Sea Convention, i.e., Singapore and Sundra. See Annex AS2-4 and Figures SF2-3, SF2-4
and SF2-5. It should be noted that transit passage exists throughout the entire strait and
not just the area overlapped by the territorial seas of the littoral nation(s). Navy JAG
message 061630Z JUN 88. See, e.g,, Figure SF2-4,

38 1982 LOS Convention, arts. 38(2) & 39(1)(c); Moore, The Regime of Straits and The
Third United Nations Conference on the Law of the Sea, 74 Am. J. Int’l L. 77, 95-102
(1980); 1 O’Connell 331-37. Compare article 53(3) which defines the parallel concept of
archipelagic sea lanes passage as "the exercise . . . of the rights of navigation and overflight
in the normal mode solely for the purpose of continuous, expeditious and unobstructed
transit between one part of the high seas or an exclusive economic zone and another part
of the high seas or an exclusive economic zone." The emphasized words do not appear in
article 38(2), but rather in the plural in article 39(1)(c); article 39 also applies mutatis
mutandis to archipelagic sea lanes passage.

3 1982 LOS Convention, art. 39(1).
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FIGURE SF2-3

Bab el Mandeb

Area beyond 12-mile
Territorial Sea

— — _ Hypothetical
Equidistant Line

A G
\,4'%\
(\’4;\4’@
w%
N Yemen
A\ (Sanaa)

(

Djibouti

Naomes and boundary representations
ore not necessurily authoritative

e |nternationcl boundary

Yemen|
Aden)

' || 075¢ 12-89 STATE (INR/CE)




FIGURE SF2-4

Boundary representction is nol necessarily outhoritative Str ait Of H ormuz

0749 12-89 STATE (INR/GE)
12-mile territoriol seq
{low~water boseline)

12-mile ‘territoriol seq ERa
(straight boseline)

High seas/EEZ E:

Scale 1: 921,000 ot 26N

lran

As Salamakr "
,-(Great Ouom) Dldamar v
: \(L.me Ouom)

'c
- SEARATON -W/////////fb
v zo«s o ff

o Oman

N

Administrative
— line

.J

Unued

F}l dD
Emirates




FIGURE SF2-5

Ocea

T S
Y

Atlantic

-n

Tangier 0 545

Strait of Gibraltar
N\ Separation zone

Hypotheticol
Equidistant line

0753 12-88 STATE (INR/GE)

Spain

.......

\\ /// &\\\\\\\\
-~ \\\ -
pN —/@%\\\\\\\\\\\&7 ~

.\\\\\\\\w\\\\\\\\\\\\\\\\ =/

Morocco

Nomes and_boundary representations are.act necesearlly, authoritative

Ageciras &5§:

——

Mediterranean

Seo
-~
~N

NTTS




Transit passage through international straits cannot be suspended by the coastal or
island nation for any purpose during peacetime. This principle of international law also
applies to transiting ships (including warships) of nations at peace with the bordering coastal
or island nation but involved in armed conflict with another nation.

Coastal or island nations bordering international straits overlapped by territorial seas
may designate sea lanes and prescribe traffic separation schemes to promote navigational
safety. However, such sea lanes and separation schemes must be approved by the
competent international organization in accordance with generaily accepted international
standards. Ships in transit must respect properly designated sea lanes and traffic separation
schemes.

The regime of innocent passage (see paragraph 2.3.2.1), rather than transit passage,
applies in straits used for international navigation that connect a part of the high seas or
an exclusive economic zone with the territorial sea of a coastal or island nation. Therz may
be no suspension of innocent passage through such straits.

¥ 1982 LOS Convention, art. 44. Warships and other targetable vessels of nations
in armed conflict with the bordering coastal or island nation may be attacked within that
portion of the international strait overlapped by the territorial sea of the belligerent coastal
or island nation, as in all high seas areas of the strait.

41 1982 LOS Convention, arts. 41(1) & 4%(3). Traffic separation schemes have been
adopted for the Bab el Mandeb (Figure SF2-3), Hormuz (Figure SF2-4), Gibralter (Figure
SF2-§5), and Malacca-Singapore straits.

42 1982 LOS Convention, art. 45. These so-called "dead-end" straits include the Strait
of Tiran, Head Harbour Passage, Bahrain-Saudi Arabia Passage, the Strait of Georgia, and
the Gulf of Honduras. Moore, The Regime of Straits and the Third United Nations
Conference on the Law of the Sea, 74 Am. J. Int’l L. 112 (1980). Alexander, Navigational
Restrictions 154-55 & 186 n.46, asserts the Strait of Juan de Fuca, which is capable of
shallow water passage, would belong in this list when-the U.S. claims a 12 NM territorial
sea,

The Strait of Tiran is also governed by the Treaty of Peace between Egypt and Israel, 26
March 1979, 18 Int’l Leg. Mat’ls 362, art. V(2) ("the Parties consider the Strait of Tiran
and the Gulf of Aqaba to be international waterways open to all nations for unimpeded and
non-suspendable freedom of navigation and overflight"). See the list at Annex AS2-10(1).
Israel did not object to Part III of the LOS Convention "to the extent that particular
stipulations and understandings for a passage regime for specific straits, giving broader
rights to their users, are protected, as is the case for some of the straits in my country’s
region, or of interest to my country." 17 LOS Official Records 84, para. 19. Egypt’s
declaration accompanymg its ratification of the LOS Convention on 26 August 1983 stated
"[t]he provisions of the 1979 Peace Treaty Between Egypt and Israel concerning passage
though the Strait of Tiran and the Gulf of Aqaba come within the framework of the general

(continued...)
2-23




2.3.3.2 International Straits Not Completely Overlapped by Territorial Seas. Ships and
aircraft transiting through or above straits used for international navngauon which are not

ompletely overlapped by territorial seas and through which there is a high seas or exclusive
economic zone corridor suitable for such navigation, enjoy the high seas freedoms of
navigation and overflight while operating in and over such a corridor. Accordingly, so long
as they remain beyond the territorial sea, all ships and aircraft of all nations have the
unencumbered right to navigate through and over such waters subject only to due regard
for the right of others to do so as well.

2,34 Archipelagic Waters

2.3.4.1 Archipelagic Sea Lanes Passage. All ships and aircraft, including warships and
military aircraft, enjoy the right of archipelagic sea lane passage while transiting through,
under, or over the waters of archipelagos and adjacent territorial seas via designated
archipelagic sea lanes.44 Archipelagic sea lanes include all routes normally used for
international navigation and overflight, whether or not designated by the archipelagic
nation. Each sea lane is defined by a continuous line from the point of entry into the

a(...continued)

regime of waters forming straits referred to in part III of the Convention, wherein it is
stipulated that the general regime shall not affect the legal status of waters forming straits
and shall include certain obligations with regard to security and the maintenance of order
in the State bordering the strait." At a 29 January 1982 press conference, U.S. LOS
Ambassador Malone said that "the U.S, fully supports the continuing applicability and
force of freedom of navigation and overflight for the Strait of Tiran and the Gulf of Agaba
as set out in the Peace Treaty between Egypt and Israel. In the U.S. view, the Treaty of
Peace is fully compatible with the LOS Convention and will continue to prevail. The con-
clusion of the LOS Convention will not affect these provisions in any way." 128 Cong. Rec.
$4089, 27 April 1982. Compare Lapidoth, The Strait of Tiran, the Gulf of Aqaba, and the
1979 Treaty of Peace Between Egypt and Israel, 77 Am. J. Int’l L. 84 (1983) with El
Baradei, The Egptian-Israeli Peace Treaty and Access to the Gulf of Aqaba: A New Legal
Regime, 76 id. 532 (1982).

43 1982 LOS Convention. art. 36, See Annex AS2-4. Annex AS2-6 lists other straits
less than 24 NM wide which could have a high seas route if the littoral nations claimed
less than a 12 NM territorial sea. While theoretically the regime of transit passage would
apply if the corridor is not suitable for passage, Alexander found no such strait.
Navigational Restrictions 151-52, Compare, however, the suitability for the passage of deep
draft tankers through the waters in the vicinity of Abu Musa Island in the southern
Persian Gulf,

4 1982 LOS Convention, art. 53. The United States’ views regarding archipelagic sea

lanes passage is set forth in its 3 March 1983 statement in right of reply, 17 LOS
Documents 244, Annex AS1-2.
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archipelago to the point of exit.4> Ships and aircraft in archipelagic sea lanes passage are
required to remain within 25 nautical miles to either side of the axis line and must
approach no closer to the coastline than 10 percent of the distance between the nearest
islands. See Figure 2-1. Archipelagic sea lanes passage is defined under international law
as the exercise of the freedom of navigation and overflight for the sole purpose of
continuous and expeditious transit through archipelagic waters, in the normal modes of
operation, by the ships and aircraft involved % This means that submarines may transit
while submerged, and that surface warships may carry out those activities normally
undertaken during passage through such waters, including activities necessary to their
security, such as formation steaming and the launching and recovesy of aircraft. The right
of archipelagic sea lanes passage cannot be impeded, or suspended by the archipelagic
nation for any reason.

2.3.4.2 Innocent Passage. Outside of archipelagic sea lanes, all surface ships, including
warships, enjoy the more limited right of innocent passage throughout archipelagic waters
just as they do in the territorial sea. 8 Submarines must remain on the surface and fly their
national flag. Any threat or use of force directed against the sovereignty, territorial
integrity, or political independence of the archipelagic nation is prohibited. Launching and
recovery of aircraft are not allowed, nor may weapons exercises be conducted. The
archipelagic nation may promulgate and enforce reasonable restrictions on the right of
innocent passage through its archipelagic waters for reasons of customs, fiscal, immigra-
tion, fishing, pollution, and sanitary purposes.?? Innocent passage may be suspended
temporarily by the archipelagic nation in specified areas of its archipelagic waters when
essential for the protection of its security, but it must first promulgate notice of its
intentions to do so and must apply the suspension in a nondiscriminating manner.” There

45 1982 LOS Convention, arts. 53(4), 53(5) & 53(12). Archipelagic sea lanes must
conform to generally accepted international regulations. Id., art. 53(8). None have yet
been submitted to IMO, the competent international organization for that purpose.
Alexander suggests some sea lanes for Indonesia, Philippines, Fiji, Papua New Guinea,
Solomon Islands, Trinidad and Tobago, and Cape Verde Islands. No important navigation
routes traverse Sao Tome and Principe. Navigational Restrictions 165-74.

4 1982 LOS Convention, art, 53(3).
1982 LOS Convention, arts. 54 & 44,
1982 LOS Convention, art. 52(1).

1982 LOS Convention, arts. 52(1), 19(2), 20 & 21.

e & & 5

1982 LOS Convention, art. 52(2).
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50 NM ARCHIPELAGIC SEA LANE

——

DISTANCE BETWEEN ISLANDS A AND B IS 40 NM; SHIPS AND AIR-
CRAFT MUST APPROACH NO CLOSER THAN 4 NM TG EITHER
ISLAND (10 PERCENT OF DISTANCE BETWEEN ISLANDS).

Figure 2-1. Archipelagic Sea Lanes




is no right of overflight through airspace over archipelagic waters outside of archipelagic
sea lanes.

24 NAVIGATION IN AND OVERFLIGHT OF INTERNATIGNAL WATERS

2.4.1 The Contiguous Zone. The contiguous zone is comprised of international waters in
and over which the ships and aircraft, including warships and military aircraft, of all nations
enjoy the high seas freedoms of navigation and overflight as described in paragraph 2.4.3.
Although the coastal or island nation may exercise in those waters the control necessary to
prevent and punish infringement of its customs, fiscal, immigration, and sanitary laws that
may occur within its territory (including its territorial sea), it cannot otherwise interfere with
international navigation and overflight in and above the contiguous zone.

2.4.2 The Exclusive Economic Zone, The coastal or island nation’s jurisdiction and control
over the exclusive economic zone are limited to matters concerning the exploration,
exploitation, management, and conservation of the resources of those international waters.
The coastal or island nation may also exercise in the zone jurisdiction over the establish-
ment and use of artificial islands, installations, and structures having economic purposes;
over marine scientific research (with reasonable limitations); and over some aspects of
marine environmental protection. Accordingly, the coastal or island nation cannot unduly
restrict or impede the exercise of the freedoms of navigation in and overflight of the
exclusive economic zone. Since all ships and aircraft, including warships and military
aircraft, enjoy the high seas freedoms of navigation and overflight and other internationally

5t Straits forming part of an archipelagic sea lane are, mutatis mutandis, governed by
archipelagic sea lanes passage (paragraph 2.3.4.1), the functional equivalent of transit
passage in non-archipelagic international straits. 1982 LOS Convention, art. 54. This
right exists regardless of whether the strait connects high seas/EEZ with archipelagic
waters (e.g., Lombok Strait) or connects two areas of archipelagic waters with one another
(e.g., Wetar Strait). Alexander, Navigational Restrictions 155-56. Although theoretically
only the regime of innocent passage exists in straits within archipelagic waters not part of
an archipelagic sea lane (paragraph 2.3.4.2; 1982 LOS Convention, art, 52(1); Alexander,
Navigational Restrictions 156), since archipelagic sea lanes "shall include all normal
passage routes . . . and all normal navigational channels . . ." (article 53(4)), the regime
of archipelagic sea lanes passage effectively applies to these straits as well.

If the archipelagic nation has not claimed archipelagic status, then high seas passage
rights exist in straits not overlapped by the territorial seas of the individual islands, transit
passage applies in other archipelagic straits overlapped by territorial seas that are
susceptible of use for international navigation, and innocent passage applies in straits
overlapped by territorial seas that are not susceptible of use for international navigation.
Compare U.S, statenient in right of reply, 17 LOS Official Records 244, Annex AS1-2,

52 Territorial Sea Convention, art. 24; 1982 LOS Convention, art. 33. See paragraph
2.4.4 regarding security zones.
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lawful uses of the sea related to those freedoms, in and over those waters, the existence of
an exclusive economic zone in an area of naval operations need not, of itself, be of
operational concern to the naval commander.

2.4.3 The High Seas. All ships and aircratt, including warships and military aircraft, enjoy
complete freedom of movement and operation on and over the high seas. For warships,
this includes task force maneuvering, flight operations, miiitary exercises, surveillance,
intelligence gathering activities, and ordnance testing and firing. All nations also enjoy the
right to lay submarine cables and pipelines on the bed of the high seas as well as on the
continental shelf beyond the territorial sea, with coastal or island nation nation approval
for the course of pipelines on the continental shelf>* All of these activities must be
conducted with due regard for the rights of other nations and the safc conduct and
operation of other ships and aircraft.

53 1982 LOS Convention, arts. 56, 58 & 60; see paragraph 1.5.2 note 46 above. A few
nations explicitly claim the right to regulate the navigation of foreign vessels in their EEZ
beyond that authorized by customary law reflected in the LOS Convention: Brazil, Guyana,
India, Maldives, Mauritius, Nigeria, Pakistan and the Seychelles. See Annexes AS2-16 and
AS2-17 and Attard, The Exclusive Economic Zone in International Law 51-52, 81 & 85-86
(1987). The United States rejects those claims. U.S. Statement in Right of Reply, 17 LOS
Official Records 244, Annex AS1-2, and 1983 Oceans Policy Statement, Annex AS1-3.

54 Submarine cables include celegraph, telephone and high-voltage power cables.
Commentary of the International Law Commission on draft articles 27 and 35 on the law
of the sea, UN GAOR Supp. 9, UN Doc. A/3159, II Int’l L. Comm. Y.B. 278 & 281 (1956).
All nations enjoy the right to lay submarine cables and pipelines on the bed of the high
seas as well as on the continental shelves of their own and other nations. Willful or
culpably negligent damage to a submarine cable or pipeline, except in legitiraate life-saving
or ship-saving situations, is a punishable offense under the laws of most nations. In
addition, provisions exist for compensation from a cable owner for an anchor, net or other
fishing gear sacrificed in order to avoid injuring the cable. Warships may approach and
visit a vessel, other than another warship, suspected of causing damage to submarine
cables in investigation of such incidents. Convention on the Protection of Submarine
Cables, Paris, 14 March 1884, 24 Stat. 989, T.S. No. 380, as amended 25 Stat. 1414, T.S.
Nos. 380-1, 380-2, 380-3, 1 Bevans 89, 112 114, reproduced in AFP 110-20 chap. 36;
Franklin, The Law of the Sea: Some Recent Developments 157-178 (U.S. Naval War
Colleg~, 'nternational Law Studies 1959-1960, v.53, 1961) (discussing the-boarding of the
Soviet tsawler NOVOROSSIISK by USS ROY O. HALE on 26 February 1959, 40 Dep’t St.
Bull. 555-58 (1959)). The 1884 Submarine Cables Convention is implemented in 47 U.S.C.
sec. 21 et seq. (1982).

58 High Seas Convention, art. 2; Continental Shelf Convention, art. 4; 1982 LOS
Convention, arts. 79 & 87; Chicago Convention, art. 3(d) (military aircraft). The exercise
of any of these freedoms is subject to the conditions that they be taken with "reasonable"
regard, according to the High Seas Convention, or "due” regard, according to the 192 LOS

(continued...)
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2.4.3.1 Closure or Warning Areas. Any nation may declare a temporary closure or warning
area on the high seas to advise other nations of the conduct of activities that, although
lawful, are hazardous to navigation and/or overflight. The U.S. and other nations routinely
declare such areas for missile testing, gunnery exercises, space vehicle recovery operations,
and other purposes entailing some danger to other lawful uses of the high seas by others.
Notice of the establishment of such areas must be promulgated in advance, usually in the
form of a Notice to Mariners (NOTMAR) and/or a Notice to Airmen (NOTAM). Ships
and aircraft of other nations are not required to remain outside a declared closure or
warning area, but are obliged to refrain from interfering with activities therein.
Consequently, U.S. ships and aircraft may operate in a closure area declared by a foreign
nation, collect intelligence and observe the activities involved, subject to the requirement
of due regard for the rights of the declaring nation to use the high seas for such lawful
purposes, as may the ships and aircraft of other nations in a U.S. declared closure area.

55(...continued)

Convention, for the interests of other nations in light of all relevant circumstances. The
"reasonable regard” or "due regard” standards require any using nation to be cognizant of
the interests of others in using a high seas area, and to abstain from nonessential, exclusive
uses which substantially interfere with the exercise of other nations’ high seas freedoms.
Any attempt by a nation to impose its sovereignty on the high seas is prohibited as that
ocean space is designated open to use by all nations. High Seas Convention, art. 2; 1982
LOS Convention, arts. 87 & 89. See MacChesney 610-29.

A legislative history of the articles of the 1982 LOS Convention regarding navigation on
the high seas (articles 87, 89-94-and 96-98) may be found in UN Office for Oceans Affairs
and the Law of the Sea, The Law of the Sea: Navigation on the High Seas, UN Sales No.
E.89.V.2 (1989).

56 Franklin, note 54 above, at 178-91; SECNAVINST 2110.3 (series), Subj: Special
Warnings to Mariners; OPNAVINST 3721.20, Subj: The U.S. Military Notice to Airmen
(NOTAM) System,

For example, in response to the terrorist attacks on U.S. personnel in Lebanon on 18 April
and 23 October 1983, involving the use of extraordinarily powerful gas-enhanced explosive
devices light enough to be carried in cars and trucks, single engine private aircraft, or
small high sp=ed boats, U.S. forces in the Mediterranean off Lebanon and in the Persian
Gulf took a .s-ies of defensive measures designed to keep unidentified ships and aircraft
whose intentions were unknown from closing within lethal range of suicide attack. The
effectiveness of such attacks was firmly established by the 23 October 1983 levelling of the
USMC BLT 1/8 Headquarters building at Beirut International Airport by such a truck
bomb generating the explosive power of at least 12,000 pounds effective yield equivalent of
TNT--the largest conventional blast ever seen by the explosive experts community, Report
of the DOD Commission on Beirut International Airport Terrorist Act, October 23, 1983
(Long Commission Report), 20 Dec. 1983, at 86; Frank, U.S. Marines in Lebanon
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2.4.4 Declared Security and Defense Zones. International law does not recognize the right
of any nation to restrict the navigation and overflight of foreign warships and military
aircraft beyond its territorial sea. Although several coastal nations, including North Korea
and Vietnam, have asserted claims that purport to prohibit warships and military aircraft
from operating in so-called security zones extending beyond the territorial sea, such claims
have ng, basis in international law in time of peace, and are not recognized by the United
States.

The Charter of the United Nations and general principles of international law
recognize that a nation may exercise measures of individual and collective self-defense
against an imminent threat of armed attack or an actual attack directed at that nation or
at the regional defense organization of which it is a member. Those measures may include
the establishment of "defensive sea areas" or "maritime control areas" in which the
threatened nation seeks to enforce some degree of control over foreign entry into its
territory. Historically, the establishment of such areas extending beyond the territorial sea
has been restric.2d to periods of war or to declared national emergency involving the
outbreak of hostilitics. International law does not determine the geographic limits of such
areas or the degree of control that a coastal or island nation may lawfully exercise over
them, beyond laying down the general requirement of reasonableness in relation to the
needs of national security and defense. ‘

56(...continued)
1982-1984, at 152 (1987); Navy Times, 15 Dec. 1986, at 11.

These warnings were promulgated through Notices to Mariners and Notices to Airmen.
They requested unidentified contacts to communicate on the appropriate international
distress frequency and reflected NCA authorization of commanders to take the necessary
and reasonable steps to prevent further such terrorist attacks on U.S. forces. See 78 Am,
J. Int’l L. 884 (1984).

5T Leiner, Maritime Security Zones: Prohibited Yet Perpetuated, 24 Va. J. Int’l L. 967,
980 & 984-88 (1984). See paragraph 1.5.4 note 53 above. U.S. protest of the "restricted
area” established by Libya within 100 NM radius of Tripoli is recorded in 1973 Digest of
U.S. Practice in International Law 302-03, See also 1975 id. 451-52 and 1977 id. 636,

s Defense Zones. Measures of protective jurisdiction referred to in this paragraph
may be accompanied by a special proclamation defining the area of control and describing
the types of control to be exercised therein. Typically, this is done where a state of
belligerence exists, such as during World War II. In addition, so-cailed "defensive sea
areas,” though usually limited in past practice to the territorial sea, occasionally have
included areas of the high seas as well. See U.S. Naval War College, International Law
Documents, 1948-49, at 157-76 (1950) and MacChesney 603-04 & 607.

(continued...)
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2.4.5 Polar Regions

2.4.5.1 Arctic Region. The U.S. considers that the waters, ice pack, and airspace of the
Arctic region beyond the lawfully claimed territorial seas of littoral nations have
international status and are open to navigation by the ships and aircraft of all nations.
Although several nations, including Canada and the U.S.S.R., have, at times, attempted to
claim sovereignty over the Arctic on the basis of discovery, historic use, contiguity
(proximity), or the so-called "sector" theory, those claims are not recognized in international
law. Accordingly, all ships and aircraft enjoy the freedoms of high seas navigation and
overflight on, over, and under the waters and ice pack of the Arctic region beyond the
lawfully claimed territorial sea.

“(...continued)

The statute authorizing the President to establish defensive sea areas by Executive Order
(18 U.S.C. sec. 2152) does not restrict these areas to the territorial sea. Executive Orders
establishing defensive sea areas are promulgated by the Department of the Navy in
OPNAVINST 5500.11 (series) and 32 C.F.R. part 761. It should also be noted that the
establishment of special control areas extending beyond the territorial sea, whether
established as "defensive sea areas" or "maritime control areas,” has been restricted in
practice to periods of war or of declared national emergency. On the other hand, in time
of peace the United States has exercised, and continues to exercise, jurisdiction over foreign
vessels in waters contiguous to its territorial sea consistent with the authority recognized
in article 24 of the 1958 Territorial Sea Convention and article 33 of the 1982 LOS
Convention. This iimited jurisdiction has, of course, been exercised without establishing
special defensive sea areas or maritime control areas covering such waters. NWIP 10-2,
art. 413d n.21.

Closed Seas and Zones of Peace. Proposals have been advanced at various times to exclude
non-littoral warships from "closed" seas such as the Black Sea or Baltic Sea, where water
access is limited, or from the entire Indian Ocean as a designated "zone of peace”. These
claims have not gained significant legal or political momentum or support and are not
recognized by the United States. Soviet views on closed seas are discussed in Darby, The
Soviet Doctrine of the Closed Sea, 23 San Diego L. Rev. 685 (1986). See also paragraph
1.3.3.1 note 21 above. The proposed Indian Ocean Zone of Peace is discussed in Alexander,
Navigational Restrictions 339-40.

Nuclear free zones are discussed in paragraph 2.4.6 below.

5 Arctic operations are described in Allard, To the North Pole!, U.S. Naval Inst. Proc.,
Sept. 1987, at 56; LeSchack, ComNavForArctic, U.S. Naval Inst. Proc., Sept. 1987, at 74;
Atkeson, Fighting Subs Under the Ice, U.S. Naval Inst. Proc., Sept. 1987, at 81; Le
Marchand, Under Ice Operations, Nav. War C. Rev., May-June 1985, at 19; and Caldwell,
Arctic Submarine Warfare, The Submarine Rev., July 1983, at 5. Alexander, Navigational
Restrictions 311-19 & 358-59, notes the following unilateral claims that adversely impact
230 (continued...)
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2.4.52 Antarctic Region. A number of nations have asserted conflicting and often
overlapping claims to portions of Antarctica. These claims are premised variously on
discovery, contiguity, occupation and, in sortie cases, the "sector” theory. The U.S. does
not recognize the validity of the claims of other nations to any portion of the Antarctic
area.

9 .continued)
on navigational freedoms through Arctic straits:

- The U.S.S.R. claims the White Sea and Cheshskaya Gulf to the east as
historic waters, and has delimited a series of straight baselines along its Arctic coast
closing off other coastal indentations, as well as joining the coastal islands and island
groups with the mainland, thereby purporting to close off the major straits of the
Northeast Passage. See Figures SF1-9 and SF2-6, and Franckx, Non-Sovict Shipping
in the Northeast Passage, and the Legal Status of Proliv Vil’kitskogo, 24 Polar Record
269 (1988).

- Norway has delimited straight baselines about the Svalbard Archipelago that
do not conform to article 7 of the 1982 LOS Convention,

- Canada purports to close off its entire Arctic archipelago with straight
baselines and declares that the waters within the baselines -- including the Northwest
Passage -- are internal waters. 24 Int’l Leg. Mat’ls 1728 (1985). See Figures SF1-9
and SF2-7. The United States has not accepted that claim. See the Agreement
between the Government of Canada and the Government of the United States of
America on Arctic Cooperation, 11 January 1988, 28 Int’l Leg. Mat’ls 142 (1989). The
negotiation of this agreement is discussed in Howson, Breaking the Ice: The
Canadian-American Dispute over the Arctic’s Northwest Passage, 26 Colum. J. Trans.
L. 337 (1988). The QOctober 1988 transit by the icebreaker USCGC POLAR STAR
pursuant to this agreement is discussed in 83 Am. J. Int’l L. 63 and 28 Int’l Leg,
Ma¢t’ls 144-45 (1989). The Canadian claim is discussed in Pullen, What Price
Canadian Sovereignty?, U.S. Naval Inst. Proc., Sept. 1987, at 66 (Captain Pullen,
Canadian Navy retired, establishes that the Northwest Passage is the sea route that
links the Atlantic and the Pacific oceans north of America, and lists the 36 transits
of the Passage from 1906 to 1987). See Figure SF2-7A, See also Maclnnis, Braving
the Northwest Passage, Nat’l Geog., May 1989, at 584-601.

Other Arctic straight baselines not drawn in conformity with the 1982 LOS
Convention include those around Iceland and Danish-drawn lines around Greenland and
the Faeroe Islands.

60 Although the United States would be fully justified in asserting a claim to

sovereignty over one or more areas of Antarctica on the basis of its extensive and
continuous scientific activities there, it has not done so.
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Northwest Passage: Alternative Routes Through the Canadian Section (Described from west to east)
Route 1  Parry Channel (Ruling depth 318 feet in Barrow Strait) and Foxe Basin (Ruling depth 36 feet in Dolphin and
Route 2 Parry Channel and Prince of Wales Strait (Ruling depth Union Strait)

105 feet in Prince of Wales) Rewte 8 Coastal thence James Ross, Bellot, Fury and Hecls
Route 3 Coastal ihence Victoria Strait and Peel Sound (Ruling straits and Foxe Basin (Ruling depth 23 feet in Simpson

depth 36 feet in Dolphin and-Union Strait) Strait)
Route 4 g?as'tal thence James Ross Strait and Peel Sound Netes:  Victoria and James Ross straits have yet to be surveyed

uling depth 23 feet 1n Simpson Strait) mode Jards. As of 1984 both are known to have

Route § Coastal thence Victoria and Bellot Straits and Prince ml r;:)s:_z - Aso are

Regent Inlet (Ruling depth 36 feet in Dolphin and Union at Jeast 30 feet. ] e .

Strait) Parry Channel is M'Clure Strait, Viscount Melville
Route 6 Coastal thence James Ross and Bellot Straits and Prince Sound, Barrow Strait, and Lancaster Sound.

Regent Inlet (Ruling depth 23 feet 1n Simpson Strait) A surface ship has yet to navigate the Northwest Passage
Route 7 Coastal thence Victoria, Bellot, Fury, and Hedla straits via Route 1.

Source of Table: Pullen, What Price Canadian Sovereignty?, U.S.
Naval Institute Proceedings, September 1987, p.68




2.4.5.2.1 The Antarctic Treaty of 1959, The U.S. is a party to the multilateral treaty of
1959 governing Antarctica®®  Designed to encourage the scientific exploration of the
continent and to foster research and experiments ir: Antarctica without regard to conflicting
a.sertions of territorial sovereignty, the 1959 accord provides that no activity in the area
undertaken while the treaty is in force will constitute a basis for asserting, supporting, or
denying such claims.

The treaty also provides that Antarctica "shai! be used for peaceful purposes only," and
that "any measures of a military nature, such a: the establishment of mlhtary bases and
fortxflcatlons, the carrying out of mnlltary maneuvers, as well as the testing of any type of
weapons’ shall be prohibited 8 All stations and installations, and all ships and aircraft at
points of discharging or embarking <argo or personnel in Antarctica, are subject te
inspection by designated foreign observers.® Therefore, classified activities are ‘ot
conducted by the U.S. in Antarctica, and all classified material is removed from U.S. :'.ips
and aircraft prior to visits to the continent® In additior, the treaty pI‘OhlbltS nuclear
explosions and disposal of nuclear waste anywhere south of $9° South Latitude.% The treaty
does not, however, affect in any way the high seas freedoms of navigation and overflight in
the Antarctic region. Antarctica has no territorial sea or territorial airspace.

2.4.6 Nuclear Free Zones. The 1968 Nuclear Weapons Non-Proliferation Treaty, to which
the United States is a party, acknowledges the right of groups of nations to conclude
regional treaties ~ tablishing nuclear free zones.”’ Such treaties or their provisions are
binding only on parties to them or to protocols incorporating those provisions. To the
extent that the rights and freedoms of other nations, including the high seas freedoms of
navigation and overflight, are not infringed upon, such treaties are not inconsistent with

61 Text in AFP 110-20, chap. 4. Its provisions apply south of 60° South Latitude, See
Figure SF2-8.

€ Article IV.2. See Figure SF2-8.

63 Article 1.1,

4 Article VIL3.

€ For further informaion and guidance, see DOD Directive 2000.6, Subj: Conduct-of
Operations in Antarctica, and OPNAVINST 3120.20 (series), Subj: Conduct of Operations
in Antarctica,

6 Article V.

67 Article VII, text in AFP 110-20, chap. 4.
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international law.%® The 1967 Treaty for the Prohibition of Nuclear Weapons in Latin
America (Treaty of Tlatelolco)® is an example of a nuclear free zone arrangement that is
fully consistent with international law, as evidenced by U.S. ratification .of its two

“ The United States, therefore, does not oppose the establishment of nuclear free
zones provided certain fundamental criteria are met, including preservation of the right of
parties under international law to grant or deny transit privileges within their respective

land territory, and internal waters and airspace, to nuclear powered and nuclear capable

ships and aircraft of non-party nations, including port calls and overflight privileges; and
non-interference with the high seas freedoms of navigation and overflight, the right of
innocent passage of territorial and archipelagic seas, the right of transit passage of
international straits, and the right of archipelagic sea lanes passage of archipelagic waters.
Dep’t St. Bull,, Aug. 1978, at 46-47; 1978 Digest of U.S. Practice in International Law 1668;
1979 Digest of U.S. Practice in International Law 1844,

@ Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty of
Tlatelolco), Mexico City, 14 Feb. 1967, 22 U.S.T. 762, 64 U.N.T.S. 281, entered into force
22 April 1968. By the terms of the treaty, since the United States does not lie within the
zone of application-of the treaty (see Figure SF2-9), the United States is not, and-cannot
be, a party to the Treaty of Tlatelolco. The 25 parties as of 23 January 1987 listed at 26
Int’l Leg. Mat’ls 315 (1987) remains current as of mid-1989; Argentina is not a party. A
negotiating history of the Treaty of Tlatelolco is given in Robinson, The Treaty of Tlatelolco
and the United States: A Latin American Nuclear Free Zone, 64 Am. J. Int’l L. 282 (1970).
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FIGURE SF2-9

LATIN AMERTCAN NUCLEAR FREE ZONE

130° T
YT ’ o
| s0°
30.7.{;. + 30°
A
m‘. .
‘- o S SN ATLANTIC
™ :‘W.l' ""
@ ""Nc“"w‘ e OCEAN
cosTA m¥x 3
\\r’\
2?5
o coLov 577
»®. tguapoaT, ) #
/1 \'—’j.
. /
e BRAZIL
PACIFIC pen[ﬁi Sl
OCEAN ABOLIVIA
i
T"v-(,_nnc\un
N A
URUGUAY
§0%4

19

20°
‘080

+60°
20°




70

Protocols.”™ This in no way affects the exercise by the U.S. of navigational rights and

™ Additional Protocol I. Additional Protocol I to the Treaty of Tlatelolco, T.LA.S. No.
10,147, 634 U.N.T.S. 362, AFP 110-20 chap. 4, 11 Dec. 1969, calls on nuclear-weapons
nations outside the treaty zone to apply the denuclearization provisions of the treaty to
their territories in the zone. As of 1 January 1988, the Netherlands, the United Kingdom
and the United States are parties to Additional Protocol I. Treaties in Force on 1 January
1988, at 335. France has signed (on 3 February 1980) but not ratified, Additional Protocol
I. Within the Latin American nuclear-weapons free zone lie the Panama Canal, the
Guantanamo Naval Base in Cuba, the Virgin Islands, and Puerto Rico.

Since Additional Protocol I entered into force for the United States on 23 November 1981,
the U.S. may not store or deploy nuclear weapons in those areas, but its ships and aircraft
may still visit these ports and airfields, and overfly them, whether or not these ships and
aircraft carry nuclear weapons, In this regard, see also Articles IIL.1(e) and VL1 of the
1977 Treaty Concerning the Permanent Neutrality and Operation of the Panama Canal,
33 US.T. 1, T.L.A.S. No. 10,029, which specifically guarantee the right of U.S. military
vessels to transit the Canal regardless of their cargo or armament. This includes
submarines as well as surface ships. The United States also has the right to repair and
service ships carrying nuclear weapons in ports in the Virgin Islands, Puerto Rico, and
Guantanamo when incident to transit through the area. Further, the United States retains
the right to off-load nuclear weapons from vessels in these ports in the event of emergency
or operational requirements if such off-loading is temporary and is required in the coursz
of a transit through the area.

The U.S. ratification of Additional Protocol I (and of Additional Protocol 1I discussed
below) was subject to understandings and declarations that the Treaty of Tlatelolco does
not affect the right of a nation adhering to Protocol I to grant or deny transit and
transport privileges to its own or any other vessels or aircraft irrespective of cargo or
armaments, and that the treaty does not affect the rights of a nation adhering to
Additional Protocol I regarding exercise of the freedoms of the seas, or regarding passage
through or over waters subject to the sovereignty of a nation.

The terms "transit and transport” are not defined in the treaty. These terms should be
interpreted on a case-by-case basis, bearing in mind the basic idea that the Treaty was-not
intended to inhibit activities reasonal’y related to the passage of nuclear weapons tlirough
the zone,

The Department of State has summarized the negotiating history relating to transit and
transport privileges, as follows:

The texts of the Treaty and its Protocols were drafted by a Preparatory
Commission for the Denuclearization of Latin America, created at a Mexico City
conference attended by Latin American nations in November 1965. The drafting
was completed and the Treaty was opened for signature in February 1967.

(continued...)
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7°(...continued)

Because success in this endeavor required the cooperation, not only of
the Latin American States, but also of the nuclear weapon States and the non-
Latin States having international responsibility for territories within the Treaty’s
zone of application, the views of the eligible Protocol States were obviously
important to the Preparatory Commission. In particular, the Commission
consulted with the United States, which is the only nuclear weapon State in the
Hemisphere, and which has international responsibility for several territories
within the Treaty zone. These consultations continued throughout the drafting
of the Treaty and its Protocols and the United States was represented by an
observer at the meetings of the Preparatory Commission. Twenty-one other
States, including France, the Netherlands and the United Kingdom, also sent
observers to the Commission’s meetings. The Soviet Union did not participate
in these meetings.

In August 1966, the United States informed the Preparatory Commission
of its view that the proposed treaty should impose "no prohibition that would
restrict the freedom of transit within the Western Hemisphere." A note to the
chairman of the Preparatory Commission stated:

The United States policy on freedom of transit is based on our national
security needs and the vital security interests of the Hemisphere, * * *
We therefore assume that the language of Article 1 as finally agreed will
not in any way impair the freedom of transit.

Among the alternative drafts of Article 1 of the Treaty considered by the
Preparatory Commission was one which would have prohibited the parties from
permitting "transport" of nuclear weapons in their respective territories. An
express prohibition in the text of the Treaty against transit and transport was
urged by at least one member. '

However, such a prohibition was rejected by the Commission, and, at the
conclusion of its fourth session the Commission included in its Final Act an
explanatory paragraph regarding its action on this subject. Specifically, th.
Commission noted that the Parties to the basic Treaty may not themse.ves
transport nuclear weapons because of Article 1’s prohibition against possession.
With respect to other States, however, including Parties to Protocol 11, the
explanatory paragraph states that transit and transport:

Must be understood to be governed by the principles and rules of
international law; according to these principles and rules it is for the
territorial State, in the free exercise of its sovereignty, to grant or deny
permission for such transit in each individual case, upon application

2-35

(continued...)




70(...continued)
by the State interested in effecting the transit, unless some other
arrangement has been reached in a Treaty between such States.

This statement is fully compatible with the description in the treaty’s
preamble of the existing situation in Latin America:

That the privileged situation of the signatory States, whose territories
are wholly free from nuclear weapons, imposes upon them the ines-
capable duty of preserving that situation both in their own interests and
for the goal of mankind. (Emphasis added.)

The statement in the Final Act and the Treaty’s preamble, both of which
were the product of the Preparatory Commission’s work, thus emphasize that
the objective of the Treaty regime was continuation of the nuclear-free status of
Latin America, as it existed at that time. Together, these statements provide
persuasive evidence that the Treaty was not directed at altering existing practice
in the region regarding transit and transport, and that these practices were
considered to be compatible with the obligations contemplated by the Treaty and
its Protocol.

Treaty of Tlatelolco, Hearing before Sen. For. Rel. Comm., 95th Cong., 2d Sess., 15 Aug.
1978, at 47 (footnotes omitted), reprinted in 1978 Digest of U.S. Practice in International
Law 1620 & 1622.

In addition, when Nicaragua ratified the Treaty, it formally declared its right to
permit "the transit of atomic materials through its territory.," Treaty of Tlatelolco at 48;
- 1978 Digest at 1623, No Latin American party to the Treaty objected when the United
States and France made formal statements confirming transit and transport rights when
ratifying Additional Protocol II. No Latin American party has denied transit or transport
privileges on the basis of the Treaty or its Protocols, notwithstanding the fact that U.S.
military vessels and aircraft frequently engage in transit, port calls and overflights in the
region, and that it is U.S. policy neither to confirm nor deny the presence of nuclear
weapons in such cases. 1978 Digest at 1624; Prohibition of Nuclear Weapons in Latin
American, Hearing before Sen. For. Rel. Comm., 97th Cong., 1st Sess., 22 Sept. 1981, at
18-20.

Additional Protocol II. Additional Protocol II to the Treaty of Tlatelolco, 22 U.S.T. 754,
T.LAS. No. 7137, 634 UN.T.S. 364, AFP 110-20 chap. 34, entered into force-for the United
States 12 May 1971 subject to understandings and declarations, obligates nuclear-weapons
nations to respect the denuclearized status of the zone, not to contribute to acts involving
violation of obligations of the parties, and not to use or threaten to use nuclear weapons
against the contracting parties (Le., the Latin American countries). The United States
ratified Additional Protocol II subject to understandings and declarations, 22 U.S.T. 760,

236 (continued...)




freedoms within waters covered by the Treaty of Tlatelolco.”

2.5. AIR NAVIGATION

2.5.1 National Airspace.”> Under international law, every nation has complete and

7“(...continued)

AFP 110-20 chap. 34, among others, that the treaty and its protocols have no effect upon
the international status of territorial claims; the treaty does not affect the right of the
Contracting Parties to grant or deny transport and transit privileges to non-Contracting
Parties; that the United States would "consider that an armed attack by a Contracting
Party, in which it was assisted by a nuclear-weapon state, would be incompatible with the
contracting Party’s corresponding obligations under Article I of the Treaty;" and, although
not required to do so, the United States will act, with respect to the territories of Protocol
I adherents that are within the treaty zone, in the same way as Protocol Il requires it to
act toward the territories of the Latin American treaty parties. As of 1 January 1989,
China, France, the Soviet Union, the United Kingdom, and the United States are parties
to Additional Protocol II, Treaties in Force on 1 January 1989, at 347.

™ The South Pacific Nuclear Free Zone Treaty of 1985, text in 24 Int’l Leg. Mat’ls
1442 (1985), is modeled on the Treaty of Tlatelolco, and seeks the same goals through
similar legal structures. It is now in force, and although the United States, France, and
the United Kingdom have not signed any of its three protocols, China and the Soviet Union
have signed both protocols open to them. Its zone of application is shown in Figure
SF2-10. The U.S. decision not to sign the protocol reflected the following concerns:

- The growing number of proposals for regional nuclear free zones has the potential
to limit the policy of deterrence which has been the cornerstone of Western security since
the end of World War I1.

- The proliferation of such zones could limit our future ability to meet security
commitments worldwide.

- A proliferation of such zones unmatched by disarmament in the Soviet bloc would
be clearly detrimental to Western security. -

Dep’t St. Bull,, May 1987, 35-36; id., Sep. 1987, at 52-54.

2 Under international law, airspace is classified under two headings: national
airspace (airspace over the land, internal waters, archipelagic waters, and territorial sea
of a nation) and international airspace (airspace over a contiguous zone, an. exclusive
economic zone, and the high seas, and over unoccupied territory (i.e, territory not subject
to the sovereignty of any nation such as Antarctica)). Airspace has, in vertical dimension,
an upward (but undefined) limit, above which is outer space (see paragraphs 1.1 note 1

237 (continued...)
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exclusive sovereignty over its national airspace, that is, the airspace above its territory, its
internal waters, its territorial sea, and, in the case of an archipelagic nation, its archipelagic
waters.” There is no customary right of innocent passage of aircraft through the airspace over
the territorial jgaor archipelagic waters analogous to the right of innocent passage enjoyed by
surface ships.

4 Accordingly, unless party to an international agreement to the contrary, all

nations have complete discretion in regulating or prohibiting flights within their national -
airspace (as opposed to a Flight Information Region - see paragraph 2.5.2.2), with the sole -

exception of overflight of international straits and archipelagic sea lanes. Aircraft wishing
to enter national airspace must identify themselves, seek or confirm permission to land or
to transit, and must obey all reasonable orders to land, turn back, or fly a prescribed course
and/or altitude. Aircraft in distress are entitled to special consideration and should be
allowed entry and emergency landing rights.7s Concerning the right of assistance entry, see
paragraph 2.3.2.5.

2.5.1.1 International Straits Which Connect EEZ/High Seas to EEZ/High Seas and are
Overlapped by Territorial Seas. All aircraft, including military aircraft, enjoy the right of
unimpeded transit passage through the airspace above international straits overlapped by
territorial waters. Such transits must be continuous and expeditious, and the aircraft
involved must refrain from the threat or the use of force against the sovereignty, territorial
integrity, or political independence of the nation or nations bordering the strait.”® The
exercise of the right of overflight by aircraft engaged in the transit passage of international
straits cannot be suspended in peacetime for any reason.’’ (See paragraph 2.5:2 for a
discussion of permitted activities over international straits not completely overlapped by
territorial seas.)

72(_, continued) :
and 2.9.2).

B Territorial Sea Convention, art. 2; Chicago Convention, art. 1; 1982 LOS
Convention, art. 2, Effective upon the extension of the U.S. territorial sea on 27 December
1988, the Federal Aviation Administration extended seaward the limits of controiled
airspace and applicability of certain air traffic rules. 54 Fed. Reg. 264, 4 Jan. 1989,
amending 14 CFR Parts 71 and 91.

" or course, there is no freedom of flight over internal waters and land territory.

s Chicago Convention, arts. 5-16. For jurisdiction over aerial intruders, see
paragraph 4.4,

76 All aircraft must, however, monitor the internationally designated air-traffic control

I

circuit or distress radio frequency while engaged in transit passage. 1982 LOS Convention, -

art. 39.

77 1982 LOS Convention, art. 44.
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2.5.12 Archipelagic Sea Lanes. All aircraft, including military aircraft, enjoy the right of
unimpeded passage through the airspace above archipelagic sea lanes. The right of
overflighit of such sea lanes is essentially identical to that of transit passage through the
airspace above international straits overlapped by territorial seas.”

2.52 International Airspace. International airspace is the airspace over the contiguous
zone, the high seas, the exclusive economic zone, and territories not subject to national
sovere1g7nty (e.g., Antarctica). All international airspace is open to the aircraft of all
nations. Accordingly, aircraft, including military aircraft, are free to operate in
international airspace without interference from coastal or island nation authorities.
Military aircraft may engage in flight operations, including ordnance testing and firing,
surveillance and intelligence gathering, and support of other naval activities. All such
activities must be conducted with due regard for the rights of other nations and the safety
of other aircraft and of vessels.? (Note however, that the Antarctic Treaty prohibits
military maneuvers and weapons testing in Antarctic airspace. 81) These same principles
apply with respect to the overflight of high seas or EEZ corridors through that part of
international straits not overlapped by territorial seas.

2.52.1 Convention on International Civil Aviation. The United States is a party to the
1944 Convention on Intcrnational Civil Aviation (as are most all nations). That multilateral
treaty, commonly referred to as the "Chicago Convention," applies to civil aircraft.® It does
not apply to military aircraft or MAC-charter aircraft designated as "state aircraft” (see
paragraph 2.2.2.1), other than to require that they operate with "due regard for the safety
of navigation of civil-aircraft."® The Chicago Convention established the International Civil
Aviation Organization (ICAO) to deveiop international air navigation gsrinciplcs and
techniques and to "promote safety of flight in international air navigation."

78 1982 LOS Convention, art. 53.

7 High Seas Convention, art. 2; Territorial Sea Convention, art. 24; 1982 LOS
Convention, arts. 87, 58 & 33.

ol Chicago Convention, art. 3(d).

81 gee paragraph 2.4.5.2.1.

& 1982 LOS Convention, arts. 35(b), 87 & 58.
8 Article 3(a); text in AFP 110-20, chap. 36.
84 Article 3(d).

85 Article 44(h).
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Various operational situations do not lend themselves to ICAO flight procedures.
These include military contingencies, classified missions, politically sensitive missions, or
routine aircraft carrier operations. Operations not conducted under ICAO flight procedures
are conducted under the "due regard” or "operational" prerogative of military aircraft. (For
additional information see DOD Dir. 4540.1 and OPNAVINST 3770.4.)

2.5.2.2 Flight Information Regions. A Flight Information Region (FIR) is a defined area
of airspace within which flight information and alerting services are provided. FIRs are
established by ICAO for the safety of civil aviation and encompass both national and
international airspace. Ordinarily, but only as a matter of policy, U.S. military aircraft on
routine point-to-point flights through international airspace follow ICAO flight procedures
and utilize FIR services. As mentioned above, exceptions to this policy include military
contingency operations, classified or politically sensitive missions, and routine aircraft carrier
operations or other training activities. When U.S. military aircraft do not follow ICAO
flight procedures, they must navigate with "due regard" for civil aviation safety.36

2.5.2.3 Air Defense Identification Zones in International Airspace. International law does
not prohibit nations from establishing Air Defense Identification Zones (ADIZ) in the
international airspace adjacent to their territorial airspace. The legal basis for ADIZ
regulations is the right of a nation to establish reasonable conditions of entry into its
territory. Accordingly, an aircraft approaching national airspace can be required to identify
itself while in international airspace as a condition of entry approval. ADIZ regulations
promulgated-by the U.S. apply to aircraft bound for U.S. territorial airspace and require the
filing of flight plans and periodic position reports.87 Some nations, however, purport to

% Chicago Convention, art. 3(d); DOD Directive 4540.1; 9 Whiteman 430-31; AFP
110-31, at 2-9 to 2-10 n.29. Acceptance by a government of responsibility in international
airspace for a FIR region does not grant such government sovereign rights in international
airspace. Consequently, military and state aircraft are exempt from the payment of en
route or overflight fees, including charges for providing FIR services, when merely
transiting international airspace located in the FIR, The normal practice of nations is to
exempt military aircraft from such charges even when operating in national airspace or
landing in national territory. The only fees properly chargeable against state aircraft are
those which can be related directly to services provided at the specific request of the
aircraft commander or by other appropriate officials of the -nation operating the aircraft.
84 State message 205365.

87 United States air defense identification zones have been established by Federal
Aviation Administration (FAA) regulations, 14 C.F.R. part 99-(applicable to civil aircraft
only). In order that the Administrator may properly carry out his responsibilities, the
authority of the Administrator has been extended into the airspace beyond the territory-of
the United States. U.S. law (49 U.S.C. sec. 1510) grants the President the power to order
such extra-territorial extension when requisite authority is found under an international
agreement or arrangement; the President invoked this power by Exec. Order 10,854, 27
November 1959, 3C C.F.R. part 389 (1959-1963 Comp.). See also MacChesney 579-600;
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require all aircraft penetrating an ADIZ to comply with ADIZ procedures, whether or not
they intend to enter national airspace.88 The U.S. does not recognize the right of a coastal
or island nation to apply its ADIZ procedures to foreign aircraft in such circumstances,
Accordingly, U.S. military aircraft not intending to enter national airspace need not identify
themselves or otherwise comply with ADIZ procedures established by other nations, unless
the U.S. has specifically agreed to do so.

It should be emphasized that the foregoing contemplates a peacetime or nonhostile
environment. In the case of imminent or actual hostilities, a nation may find it necessary
to take measures in self-defense that will affect overflight in international airspace.

2,6 EXERCISE AND ASSERTION OF NAVIGATION AND OVERFLIGHT RIGHTS
AND FREEDOMS

As announced in the President’s United States Oceans Policy statement of 10 March
1983,

“The United States will exercise and assert its navigation and overflight rights
and freedoms on a worldwide basis in a manner that is consistent with the
balance of interests reflected in the [1982 LOS] convention. The United States
will not, however, acquiesce in unilateral acts of other states designed to restrict
the rights and freedoms of the international community in navigation and
overflight and other related high seas uses."

When maritime nations appear to acquiesce in excessive maritime claims and fail to
exercise their rights actively in the face of constraints on international navigation and
overflight, those claims and constraints may, in time, be considered to have been accepted
by the international community as reflecting the practice of nations and as binding upon all
users of the seas and superjacent airspace. Consequently, it is incumbent upon maritime
nations to protest diplomatically all excessive claims of coastal or island nations and to
exercise their navigation and overflight rights in the face of such claims. The President’s

87(...continued)
NWIP 10-2, art, 422b.

8 For example, India, Libya, Greece, Seychelles, and Mauritius. Foreign Clearance
Guide.

4 Chicago Convention, art. 11; OPNAVINST 3770.4 (series), promulgating DOD
Directive 4540.1, Subj: Use of Airspace by U.S. Military Aircraft and Firings Over the High
Seas; OPNAVINST 3772.5 (series), Subj: Identification and Security Control of Military
Aircraft; General Planning Section, DoD Flight Information Publications. Appropriate
ROE should also be consulted.

%0 See also note 56 above.
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Oceans Policy Statement makes clear that the United States has accepted this responsibility
as a fundamental element of its national policy.gl

N Annex AS1-2. See U.S. Dep’t State, GIST: US Freedom of Navigation Program,
Dec. 1988, Annex AS2-17A and DOD Instruction C2005.1, Subj: U.S. Program for the
Exercise of Navigation and Overfiight Rights at Sez (U).

The 1982 LOS Convention was designed in part to halt the creeping jurisdictional claims
of coastal nations, or ocean enclosure movement. While that effort appears tc have met
with some success, it is clear that many nations presently purport to restrict navigational
freedoms by a wide variety of means that are neither consistent with the 1982 LOS
Convention nor with customary international law. See Negroponte, Who Will Protect the
Oceans?, Dep’t St. Bull., Oct. 1986, at 41-43; Smith, Global Maritime Claims, 20 Ocean
Dev. & Int’l L. 83 (1989); and the listing by region at Annex AS2-17B. Alexander warns
of a continuation of the ocean enclosure movement. He particularly sees more unautho-
rized restrictions on the movement of warships, military aircraft and "potentially polluting"
vessels in the territorial seas and EEZ, and on transit passage in international straits.
Navigational Restrictions 369-70. The United States’ view regarding the consistency of
certain claims of maritime jurisdiction with the provisions of the LOS Convention is set
forth in its 3 March 1983 statement in right of reply, 17 LOS Documents 244, Annex AS1-2.

Between December 1982 and March 1986, the Department of State issued over 40 protest
notes (and over 50 since 1975) to other nations concerning their excessive maritime claims,
as well as engaging in numerous bilateral discussions with many countries. Negroponte,
Current Developments in U.S. Oceans Policy, Dep’t St. Bull,, Sept. 1986, at 84, 85;
Navigation Rights and the Gulf of Sidra, Dep’t St. Bull., Feb. 1987, at 70.

See 1 O’Connell 38-44 for a discussion of the significance of protest in the law of the sea.
Compare Colson, How Persistent Must the Persistent Objector Be? 61 Wash. L. Rev. 957,
at 969 (1986):

First, States should not regard legal statements of position as provocative
political acts. They are a necesary tool of the international lawyer’s trade and
they have a purpose beyond the political, since, occasionally, States do take their
legal disputes to court,

Second, there is no requirement that a statement of position be made in a
particular form or tcae. A soft tone and moderate words may still effectively
make the necessary legal statement.

Third, action by deed probably is not necessary to protect a State’s legal
position as a persistent objector when that State has otherwise clearly stated its
legal position. Action hy deed, however, promotes the formation of law
consistent with the action and deeds may be necessary in some circumstances
to slow erosion in customary legal practice,

242
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Fourth, not every legal action needs an equal and opposite reaction to maintain
one’s place in the legal cosmos.

Fifth, the more isolated a Scate becomes in its legal perspective, the more active
it must be in restating and making clear its position.

"The exercise of rights--the freedoms to navigate on the world’s oceans--is not meant to be
a provocative act. Rather, in the framework of customary international law, it is a
legitim.te, peaceful assertion of a legal position and nothing more." Negroponte, Who Will
Protect the Oceans?, Dep’t St. Bull., Oct. 1986, at 42. In exercising its navigational rights
and freedoms, the United States "will continue to act strictly in conformance with interna-
tional law and we will expect nothing less from other countries." Schachte, The Black Sea
Challenge. U.S. Naval Inst. Proc., June 1988, at 62.

"Passage does not cease to be innocent merely because its purpose is to test or assert a
right disputed or wrongfully denied by the coastal State." Fitzmaurice, The Law and
Proceduire of the International Court of Justice, 27 Br. Y.B. In¢’l L. 28 (1950), commenting
on the Corfu Channel Case in which the Court held that the United Kingdom was not
bound to abstain from exercising its right of innocent passage which Albania had illegally
denied. 1949 ICJ Rep. 4, 4 Whiteman 356. The Special Working Committee on Maritime
Claims of the American Society of International Law has advised that

programs for the routine exercise of rights should be just that, "routine" rather
than unncessarily provocative, The sudden appearance of a warship for the first
time in years in a disputed area at a time of high tension is unlikely to be
regarded as a largely inoffensive exercise related solely to the preservation of
an underlying legal position. Those responsible for relations with particular
coastal states should recognize that, so long as a program of exercise of rights
is deemed necessary to protect underlying legal positions, delay for the sake of
immediate political concerns may invite a deeper dispute at a latter [sic) time.

Am. Soc. Int’]l L. Newsletter, March-May 1988, at 6.

The United States has exercised its rights and freedoms against a variety of objectionable
claims, including: unrecognized historic waters claims; improperly drawn baselines for
measuring maritime claims; territorial sea claims greater than 12 NM; and territorial sea
claims that impose impermissible restrictions on the innocent passage of any type of vessel,
such as requiring prior notification or authorization. Since the policy was implemented
in 1979, the United States has exercised its rights against objectionable claims of over 3§
nations, including the Soviet Union, at the rate of some 30-40 per year. Department of
State Statement, 26 March 1986, Dep’t St. Bull,, May 1986, at 79; Navigation Rights and
the Gulf of Sidra, Dep’t St. Bull,, Feb, 1987, at 70.

(continued...)
2-43




"(...continued)

Perhaps the most widely publicized of these challenges has occurred with regard to the
Gulf of Sidra (closing line drawn across the Gulf at 30°30°N). See Figure SF2-11 and
Annex AS2-18, The actions of the United States are described in Spinatto, Historic and
Vital Bays: An Analysis of Libya’s Claim to the Gulf of Sidra, 13 Ocean Dev. & Int’l LJ.
65 (1983); N.Y. Times, 27 July 1984, at 5; and Parks, Crossing the Line, U.S. Naval Inst.
Proc., Nov. 1986, at 40,

Other publicized examples include the transits of the Black Sea in November 1984 and
March 1986 (Washington Post, 19 March 1986, at 4 & 21; Christian Science Monitor, 20
March 1986, at 1, 40) and in February 1988 (N.Y. Times, 13 Feb. 1988, at 1 & 6)
challenging the Soviet limitations on innocent passage, see paragraph 2.3.2.1 note 26, and
of Avacha Bay, Petropavlovsk in May 1987 (straight baseline) (Washington Post, 22 May
1987, at A34). Most challenges, however, have occurred without publicity, and have been
undertaken without protest or other reaction by the coastal or island nations concerned.

Some public commentary on the Black Sea operations has incorrectly characterized the
passage as being not innocent. Rubin, Innocent Passage in the Black Sea? Christian Sci,
Mon., 1 Mar. 1988, at 14; Carroll, Murky Mission in the Black Sea, Wash. Post Nat’l
Weekly Ed., 14-20 Mar. 1988, at 25; Carroll, Black Day on the Black Sea, Arms Control
Today, May 1988, at 14; Arkin, Spying in the Black Sea, Bull. of Atomic Scientists, May
1988, at 5. Authoritative responses include Armitage, Asserting U.S. Rights On the Black
Sea, Arms Control Today, June 1988, at 13; Schachte, The Black Sea Challenge, U.S. Naval
Inst. Proc., June 1988, at 62; and Grunawalt, Innocent Passage Rights, Christian Sci. Mon.,
18 Mar. 1988, at 15. Mere incidental observaiion of coastal defenses could not suffice to
render non-innocent a passage not undertaken for that purpose. Fitzmaurice, above this
note, 27 Br. Y.B. Int’l L. 29n.1, quoted in 4 Whiteman 357.

Other claims not consistent with the 1982 LOS Convention that adversely affect freedoms
of navigation and overflight and which are included within the U.S. FON program include:

- claims to jurisdiction over maritime areas beyond 12 NM which purport to
restrict non-resource related high seas freedoms, such as in the EEZ (paragraph
2.4.2) or security zones (paragraph 2.4.4);

- archipelagic claims that do not conform with the 1982 LOS Convention
(paragraph 2.3.4), or do not permit archipelagic sea lanes passage in conformity with
the 1982 LOS Convention, including submerged passage of submarines and overflight
of military aircraft, and transit in a manner of deployment consisient with the
security of the forces involved (paragraph 2.3.4.1); and

- territorial sea claims that overlap international stra's, but do not permit
transit passage (paragraph 2.3.3.i), or that require-advance notification or authori-
» (continued...)
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2,7 RULES FOR NAVIGATIONAL SAFETY FOR VESSELS AND AIRCRAFT

2,7.1 International Rules, Most rules for navigational safety governing surface and
subsurface vessels, including warships, are contained in the International Regulations for
Preventing Collisions at Sea, 1972, known informally as the "International Rules of the
Road" or "72 COLREGS."? These rules apply to all international waters (i.e., the high
seas, exclusive economic zones, and contiguous zones) and, except where a coastal or island
nation has established different rules, in that nation’s territorial sea, archipelagic waters,
and inland waters as well. Article 1120, U.S. Navy Regulations, 1973, directs that all
persons in the naval service responsible for the operation of naval ships and craft "shall
diligently observe" the 1972 COLREGS.

2,72 National Rules. Many nations have adopted special rules for waters subject to their
territorial sovereignty (i.e., internal waters, archipelagic waters, and territorial seas).
Violation of these rules by U.S. Navy vessels may subject the U.S. to lawsuit for collision
or other damage, provide the basis for diplomatic protest, result in limitation on U.S. access
to foreign ports, or provide the basis for other foreign action.

2.72.1 U.S. Inland Rules. The U.S. has adopted special Inland Rules® applicable to
navigation in U.S. waters landward of the demarcation line established by U.S. law for that
purpose. (See U.S. Coast Guard publication CG 169, title 33 Code of Federal Regulations
part 80, and title 33 U.S.C. sections 2001 to 2073.) The 1972 COLREGS apply seaward of
the demarcation line in U.S. national waters, in the U.S. contiguous zone and exclusive
economic zone, and on the high seas.

2.7.3 Navigational Rules for Aircraft. Rules for air navigation in international airspace
applicable to civil aircraft may be found in Annex 2 (Rules of the Air) to the Chicago
Convention, DOD Flight Information Publication (FLIP) General Planning, and OPNAYV-
INST 3710.7 (series) NATOPS Manual. The same standardized technical principles and
policies of ICAQ that apply in international and most foreign airspace are also in effect in
the continental United States. Consequently, U.S. pilots can fly all major international

91 continued)
zation for warships and auxiliaries, or apply discriminatory requirements to such
vessels (paragraph 2.3.2.4), or apply requirements not recognized by international law
to nuclear powered warships or nuclear capable warships and auxiliaries (paragraph
2.3.2.4 note 31).

%2 28 US.T. 3459, T.LA.S. No. 8587, 33 U.S.C. sec. 1602 note, 33 C.F.R. part 81,
appendix A,

93 See U.S. Navy Regulations, 1973, article 1120

%4 33 U.S.C. sec. 2001 et seq., implemented in 33 C.F.R. parts 84-90.
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routes following the same general rules of the air, using the same navigation equipment and
communication practices and procedures, and being governed by the same air traffic control
services with which they are familiar in the United States.

28 U.S.-U.S.S.R. AGREEMENT ON THE PREVENTION OF INCIDENTS ON AND
OVER THE HIGH SEAS

In order better to assure the safety of navigation and flight of their respective warships
and military aircraft during encounters at sea, the United States and the Soviet Union in
1972 entered into the U.S.-U.S.S.R. Agreement on the Prevention of Incidents On and Over
the High Seas. This Navy-to-Navy agreement, popularly referred to as the “Incidents at
Sea" or "INCSEA" agreement, has been highly successful in minimizing the potential for
harassing actions and navigational one-upmanship between U.S. and Soviet units operating
in close proximity at sea. Although the agreement applies to warships and military aircraft
operating on and over thc "high seas", it is understood to embrace such units operating in
all international waters and international airspace, including that of the exclusive economic
zone and the contiguous zone.

% NPNAVINST C5711.94 (series), Subj: US/USSR Incidents at Sea (INCSEA)
Agreement; OPNAVINST 2330.1, Subj: Special Signals for use between United States and
Soviet Ships; and U.S. Addendum to volume II of ATP 1. The 1972 INCSEA Agreement,
23 U.S.T. 1168, T.L.A.S. No. 7379, and its 1973 Protocol, 24 U.S.T. 1063, T.L.A.S. No. 7624,
are reproduced in AFP 110-20 chap. 36.

The INCSEA Agreement does not prescribe minimum fixed distances between shipns or
aircraft; rules of prudent seamanship and airmanship apply.

A similar agreement, incorporating the provisions and special signals from the U.S.-
U.S.S.R. INCSEA agreement, entered into-force between the United Kingdom and the Soviet
Union on 15 July 1986. U.K.T.S. No. § (1987); 37 Int’l & Comp. L.Q. 420 (1988); LOS
Bulletin, No. 10, Nov. 1987, at 97-102.

An agreement on the prevention of dangerous military activities between the armed forces
of the United States and the Soviet Union operating in proximity to each other during
peacetime enters into force on 1 January 1990. The agreement provides procedures for
resolving incidents involving entry into the national territory, including the territorial sea,
of the other nation "owing to circumstances brought about by force majeure, or as a result
of unintentional actions by such personnel"; using a laser in such a manner that its
radiation could cause harm to the other nation’s personnel or equipment; hampering the
activities of the other nation in Special Caution Areas in a manner which could cause harm
to its personnel or damage to its equipment; and interference with the command and
control networks of the other party in a manner which could cause harm to its personnel
or damage to its-equipment. The text of the agreement, which was signed in Moscow, 12
June 1989, appears in 28 Int’l Leg. Mat’ls 877 (1989).
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Principal provisions of the INCSEA agreement include:

1. Ships will observe strictly both the letter and the spirit of the International Rules
of the Road.

2. Ships will remain well clear of one another to avoid risk of collision and, when
engaged in surveillance activities, will exercise good seamanship so as not to
embarrass or endanger ships under surveillance.

3. Ships will utilize special signals for signalling their operation and intentions.

4. Ships of one country will not simulate attacks by aiming guns, missile launchers,
torpedo tubes, or other weapons at the ships of the other country, and will not launch
any object in the-direction of passing ships nor illuminate their navigation bridges.

5. Ships conducting exercises with submerged submarines will show the appropriate
signals to warn of submarines in the area.

6. Ships, when approaching ships of the other party, particularly those engaged in
replenishment or flight operations, will take appropriate measures not to hinder
maneuvers of such ships and will remain well clear.

7. Aircraft will use the greatest caution and prudence in approaching aircraft and
ships of the other party, in particular ships engaged in launching and landing aircraft,
and will not simulate attacks by the simulated use of weapons or perform aerobatics
over ships of the other party nor drop objects near them.

The INCSEA agreement was amended in a 1973 protocol to extend certain provisions
of the agreement to include nonmilitary ships. Specifically, U.S. and Soviet military ships
and aircraft shall not make simulated attacks by aiming guns, missile launchers, torpedo
tubes, and other weapons at nonmilitary ships of the other party nor launch or drop any
objects near nonmilitary ships of the other party in such a manner as to be hazardous to
these ships-or to-constitute a hazard to navigation.

The agreement also provides for an annual review meeting between Navy representa-
tives of the two parties to review its implementation.”

% Ships are also prohibited from taking such actions against aircraft of the other
Party.

97 The results of each annual review meeting are promulgated by CNO (OP-616) to
the operational commanders. Consult appropriate Fleet Commander instructions and
OPORDS for detailed guidance.

2-47



29 MILITARY ACTIVITIES IN OUTER SPACE

2.9.1 Outer Space Defined. As noted in paragraph 2.5.1, each nation has complete and
exclusive control over the use of its national airspace. Except when exercising transit
passage or archipelagic sea lanes passage, overflight in national airspace by foreign aircraft
is not authorized without the consent of the territorial sovereign. However, man-made
satellites and other objects in earth orbit may overfly foreign territory freely. Although
there is no legally defined boundary between the upper limit of national airspace and the
lower limit of outer space, international law recogmzes freedom of transit by man-made
space objects at earth orbiting altitude and beyond

2.9.2 The Law of Outer Space. International law, including the United Nations Charter,
applies to the outer space activities of nations. Outer space is open to exploration and use
by all nations. However, it is not subject to national appropriation, and must be used for
peaceful purposes.99 The term "peaceful purposes” does not preclude military activity.
While acts of aggression in violation of the United Nations Charter are precluded,
space-based systems may lawfully be employed to perform essential command, control,
communications, intelligence, navigation, environmental, surveillance and warning functions
to assist military activities on land, in the air, and on and under the sea ® Users of outer

space must have due regard for the rights and interests of other space nations to do so as
well.

98 See paragraph 1.1 note 1 and Schwetje, The Development of Space Law and a
Federal Space Law Bar, Fed. B. News & J., Sep. 1988, at 316.

9 Although a number of nations maintain that "peaceful purposes" excludes military
measures, the United States has consistently interpreted "peaceful purposes" to mean
noncggressive purposes. Military activity not constituting the use of armed force against
the sovereignty, territorial integrity, or political independence of another nation, and not
otherwise inconsistent with the UN Charter, is permissible. The right of self-defense
applicable generally in international law also applies in space.

10 Nayal operations in support of national security objectives are increasingly
dependent upon space systems support services. Today, virtually every fleet unit relies to
som< extent on space systems for support, and the military applications of space technology
are steadily increasing. See Skolnick, The Navy’s Final Frontier, U.S. Naval Inst. Proc,
Jan. 1989, at 28; Howard, Satellites and Naval Warfare, id. April 1988, at 39; Jones,
Photographic Satellite Reconnaissance, id., June 1980, at 41; U.S. Naval Space Command:
Suppoting the Fleet, Aviation Week & Space Technology, March 21, 1988, at 38-51;
Burrows, Deep-Black: Space Espionage and National Security (1986); Yost, Spy-Tech
(1985); Karas, The New High Ground: Strategies and Weapons of Space-Age War (1983);
Canan, War in Space (1982); Stine, Confrontation in Space (1981); and Jane’s Spaceflight
Directory (annual).




2.9.2.1 General Principles of the Law of Outer Space. International law governing space
activities addresses both the nature of the activity and the location in space where the
specific rules apply. As set out in paragraph 2.9.1, outer space begins at the undefined
upper limit of the earth’s airspace and extends to mflmty In general terms, outer space
consists of both the earth’s moon and other natural celestial bodies, and the expanse
between these natural objects.

The rules of international law applicable to outer space include the following:
1. Access to outer space is free and open to all nations.

2. Outer space is free from claims of sovereignty and not otherwise subject to
national appropriation.

3. Outer space is to be used for peaceful purposes.

4. Each user of outer space must show due regard for the rights of others.- :

5. No nuclear or other weapons of mass destruction may be stationed in outer space.
6. Nuclear explosions in outer space are prohibited.

7. Exploration of outer space must avoid contamination of the environment of outer
space and of the earth’s biosphere.

8. Astronauts must render all possible assistance to other astronauts in distress.

2.9.2.2 Natural Celestial Bodies. Natural celestial bodies include the earth’s moon, but not
the earth. Under international law, military bases, installations and forts may not be
erected nor may weapons tests or maneuvers be undertaken on natural celestial bodies.
Moreover, all equipment, stations, and vehicles located there are open to inspection on a
reciprocal basis. There is no corresponding right of physical inspection of man-made
objects located in the expanse between celestial bodies. Military personnel may be
employed on natural celestial bodies for scientific research and for other activities
undertaken for peaceful purposes.

29.3 International Agreements on Outer Space Activities. The key legal principles
governing outer space actlvmes are contained in four widely ratified multilateral tre.atlﬁ?2
the 1967 Outer Space Treaty; 101 the 1968 Rescue and Return of Astronauts Agreement;

101 Treaty on Principles Governing the Activities of States in the Exploration and Use
of Outer Space, Including the Moon and Other Celestial Bodies, 27 January 1967, 18 U.S.T.
2410, T.1.A.S. No. 6347, 610 U.N.T.S. 205, reprinted in AFP 110-20, chap. 6.
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the Liability Treaty of 1972;1% and the Space Objects Registration Treaty of 1975.194 A

102(...continued)
Agreement on the Rescue of Astronauts, the Return of Astronauts, and the Return
of Objects Launched into Outer Space, 22 April 1968, 19 U.S.T. 7570, T.I.A.S. No. 6599, 672
U.N.T.S. 119, reprinted in AFP 110-20, chap. 6.

18 Convention on International Liability for Damage Caused by Space Objects, 29
March 1972, 24 U.S.T. 2389, T.I.A.S. No. 7762, reprinted in AFP 110-20, chap. 6. The
"launching nation" is responsible for damage. The launching nation is, for purposes of
international liability, the nation launching, procuring the launch, or from whose territory
the launch is made. Thus, with respect to any particular space object, more than one
nation may be liable for the damage it causes. The launching nation is internationally
liable for damages even if the launch is conducted entirely by a private, commercial
undertaking,

The launching nation is said to be absolutely liable for space- object damage caused on
earth or to an aircraft in flight. Liability can be avoided only if it can be shown that the
claimant was grossly negligent. The question of liability for space-object damage to
another space object, at any location other than the suriace of the earth, is determined by
the relative negligence or fault of the parties involved. The Liability Convention elaborates
the general principle of international liability for damage set forth in Article VII of the
Outer Space Treaty in Articles Ic, II, JII and VI. Articles IV and V address joint and
several liability. The crash of COSMOS 954 in the Canadian Arctic on 24 January 1978
is discussed in Galloway, Nuclear Powered Satellites: The U.S.S.R. Cosmos 954 and the-
Canadian Claim, 12 Akron L. Rev. 401 (1979), and Christol, International Liability for
Damage Caused by Space Objects, 74 Am. J. Int’l L. 346 (1980) The Canadian claim is
set forth in 18 Int’l Leg. Mat’ls 899-930 (1979); its resolution at 20 Int’l Leg. Mat’ls 689
(1981) wherein the USSR agreed to pay C$3M in settlement,

There are-no "rules of the road" for outer space to determine which spacecraft has the right
of way.

The Liability Convention does not distinguish between civil and military space objects. If
military weapons are involved, the injured nation may take the view that the principie of
self-defense, rather than the Liability Convention, applies.

14 Convention on Registration of Objects Launched into Outer Space, 14 Jan. 197§,
28 U.S.T. 695; T.I.A.S. No..8480, 1023 U.N.T.S. 15, reprinted in AFP 110-20, chap. 6. In
order to enhance safety of space operations, a dual system for registering space objects
launched from earth has been established in the Registration Treaty.

The first obligation is for each launching nation-to maintain a registry containing certain
information about every space object launched.
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fifth, the 1979 Moon Treaty,ms has not been widely ratified. The United States is a party
to all of these agreements except the Moon Treaty.

2.9.3.1 Related International Agreements. Several other international agreements restrict
specific types of activity in outer space. The US-USSR Anti-Ballistic Missile (ABM) Treaty
of 1972 prohibits the development, testing, and deployment of space-based ABM systems
or components. Also prohibited, is any interference with the surveillance satellites both
nations use to monitor ABM Treaty compliance.

The 1963 Limited Test Ban Treaty (a multilateral treaty) includes an agreement not
to test nuclear weapons or to carry out any other nuclear explosions-in outer space.l

104 continued)

The second obligation is to pass this basic information to the Secretary-General of the
United Nations "as soon as practicable,” and to advise the Secretary-General when the
object is no longer in earth orbit. A United Nations registry is thereby maintained for all
space objects launched from earth. Objects in space remain subject to the jurisdiction and
control of the nation of registry. Outer Space 'l‘reaty, note 100 above, arts. 1I(1), I1(2), I1I,
IV & VIII. If more than one nation is involved in a !aunch, one of those nations must
agree to act as the nation of registry (article II(2)). The term "as soon as practicable” is
not defined in the Registration Treaty. State practice has established that the extent and
timeliness of information given concerning space missions may be limited as required by
national security,

165 Agreement Governing the Activities of States on the Moon and other Celestial
Bodies, 5§ Dec. 1979, 18 Int’l Leg. Mat’ls 1434 (1979), reprinted in AFP 110-20, chap. 6.

106 The United States’ objections to the Moon Treaty include those advanced regarding
the deep seabed provisions of the 1982 LOS Convention. See paragraph 1.6 note 55.

107 Treaty Between the United States and the Union of Soviet Socialist Republics on
the Limitation of Anti-Ballistic Missile Systems, 26 May 1972, 23 U.S.T. 3435, T.I.A.S. No.
7503, reprinted in AFP 110-20, chap. 4. Sofaer, The ABM Treaty and the Strategic Defense
Initiative, 99 Harv. L. Rev. 1972, and Chayes and Chayes, Testing and Development of
’Exotic’ Systems Under the ABM Treaty: The Great Reinterpretation Caper, 99 Harv. L.
Rev. 1956 (1986), discuss the proper interpretation of the scope of the obligation in article
V of the ABM Treaty not to "develop, test or deploy space-based ABM systems or
components.” See 26 Int’l Leg. Mat’ls 282, id. 1130, and id. 1743 for additional debates on
this issue, as well as 133 Cong. Rec. S6623 (19 May 1987), id. S12181 (16 Sep. 1987) (State
Department Legal Adviser’s report to Congress), and id. S6809 (20 May 1987) (fourth part
of Sen, Nunn’s restrictive view). See also the series of articles and commentaries in Arms
Control Treaty Reinterpretation, 137 U, Pa, L. Rev. 1351-1558 (1989).

108 Treaty Banning Nuclear Weapons Tests in the Atmosphere, in Outer Space and
Undei: Water, § Aug. 1963, 14 U.S.T. 1313, T.L.A.S. No. 5433, 480 U.N.T.S. 43, reprinted in
25 (contmued )
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The 1977 Environmental Modification Convention (also a multilateral treaty) prohibits
military or other hostile use of environmental modification techniques in several environ-
ments, including outer space.!

The 1982 International Telecommunication Convention!!® and the 1979 Radio
Regulations'! govern.the use of the radio frequency spectrum by satellites and the location
of satellites in the geostationary-satellite orbit.

2.9.4 Rescue and Return of Astronauts. Both the Outer Space Treaty and the Rescue and
Return of Astronauts Agreement establish specific requirements for coming to the aid of
astronauts. The treaties do not distinguish between civilian and military astronauts.

Astronauts of one nation engaged in outer space activities are to render all possible
assistance to astronauts of other nations in the event of accident or distress. If a nation
learns that spacecraft personnel are in distress or have made an emergency or unintended
landing in its territory, the high seas, or other international area (e.g., Antarctica), it must
notify the launching nation and the Secretary-General of the United Nations, take
immediate steps to rescue the personnel if within its territory, and, if in a-position to do so,
extend search and rescue assistance if a high seas or other international area landing is
involved. Rescued personnel are to be safely and promptly returned.!

Nations aiso have an obligation to inform the Secretary-General of the Unitlelcsl
Nations if they discover outer space phenomena which constitute a danger to astronauts.

m‘(...continued)
AFP 110-20, chap. 4. See paragraph 10.2.2.5 note 7 below.

109 Convention on the Prohibition of Military or Any Other Hostile Use of Environ-
mental Modification Techniques, 18 May 1977, 31 U.S.T. 333, T.I.A.S. No. 9614, reprinted
in AFP 110-20, chap. 4.

110 gop, Ex. Rep. 99-4, T.I.A.S. No. , entered into force for the United States 10
January 1986.

m T.LA.S. No. , entered into force for the United States 27 October 1983.

12 Outer Space Treaty, note 100 above, art. V; Rescue and Return Agreement, note
101 above, arts. 1 - 4, If the astronauts land during an armed conflict between the
territorial and launching nations, the law of armed conflict would likely apply and permit
retention of the astronauts under the 1949 Geneva Conventions. See-chapter 11, part II
of this publication,

113 Outer Space Treaty, art. V.
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2.9.5 Return of Outer Space Objects. A party to the Rescue and Return of Astronauts
Agreement must also notify the Secretary-General of the United Nations if it learns of an
outer space object’s return to earth in its territory, on the high seas, or in another
international area. If the object is located in sovereign territory and the launching authority”
requests the territorial sovereign’s assistance, the latter must take steps to recover and
return the object. Similarly, such objects found in international areas shall be held for or
returned to the launching authority. Expenses incurred in assisting the launching authority
in either case are to be borne by the launching authority. Should a nation discover that
such an object is of a "hazardous or deleterious" nature, it is entitled to immediate action
by the launching authority to eliminate the danger of harm from its territory.114

amxuw

114 Rescue and Return Agreement, note 101 above, art. 5.
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CHAPTER 3

Protection of Persons and Property at Sea

3.1 INTRODUCTION

The protection of both U.S. and foreign persons and property at sea by U.S. naval
forces in peacetime involves international law, domestic U.S. law and policy, and political
considerations. Vessels and aircraft on and over the sea, and the persons and cargo
embarked in them, are subject to the hazards posed by the ocean itself, by storm, by
mechanical failure, and by the actions of others such as pirates, terrorists, and insurgents,
In addition, foreign authorities and prevailing political situations may affect a vessel or
aircraft and those on board by involving them in refugee rescue efforts, political asylum
requests, regulatory enforcement actions, or applications of unjustified use of force against
them.

Given the complexity of the legal, political, and diplomatic considerations that may
arise in connection with the use of naval forces to protect civilian persons and property at
sea, operational plans, operational orders, and, most importantly, the appiicable peacetime
rules of engagement promulgated by the operational chain of command ordinarily require
the on-scene commander to report immediately such circumstances to higher authority and,
whenever it is practicable under the circumstances to do so, to seek guidance prior to the
use of armed force.

3.2 RESCUE, SAFE HARBOR, AND QUARANTINE

Mishap at sea is a common occurrence. The obligation of mariners to provide
material aid in cases of distress encountered at sea has long been recognized in custom and
tradition. A right to enter and remain in a safe harbor without prejudice, at least in
peacetime, when required by the perils of the sea or force majeure is universally
recognized.” At the same time, a coastal nation may lawfully promulgate quarantine
regulations and restrictions for the port or area in which a vessel is located.?

1 See 2 O’Connell 853-58 and paragraph 3.2.2 below. Force majeure, or Act of God,
involves distress or stress of weather. Distress may be caused, inter alia, by equipment
malfunction or navigational error, as well as by a shortage of food or water, or any other
emergency. See paragraph 2.3.1 note 19 above,

2 International Health Regulations, Boston, 1969, 21 U.S.T. 3003, T.I.A.S. No. 7026,
764 UN.T.S. 3, as amended at Geneva, 1973, 25 U.S.T. 197, T.LA.S. No. 7786. See
paragraph 3.2.3 below regarding the duty of commanders to comply with quarantine regula-
tions.
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3.2.1 Assistance to Persons, Ships, and Aircraft in Distress. Both the 1958 Geneva
Convention on the High Seas and the 1982 UN Convention on the Law of the Sea (1982
LOS Convention) provide that every nation shall require the maste: of a ship flying its flag,
insofar as he can do so without serious danger to his ship, crew, or passengers, to render
assistance to any person found at sea in danger of being lost and to proceed with all
possible speed to the rescue of persons in distress if informed of their need of assistance,
insofar as it can reasonably be expected of him. He is also to be required, after a collision,
to render assistance to the other ship, its crew, and its passengers and, where possible, to
inform the other shig of the name of his own ship, its port of registry, and the nearest port
at which it will call.” (See paragraph 2.3.2.5 for a discussion of "Assistance Entry.")

3.2.1.1 Duty of Naval Commanders. Article 0925, U.S. Navy Regulations, 1973, requires
that, insofar as he can do so without serious danger to his ship or crew, the commanding
officer or senior officer present, as appropriate, shall proceed with all possible speed to the
rescue of persons in distress if informed of their need for assistance (insofar as this can
reasonably be expected of him); render assistance to any person found at sea in danger of
being lost; and, after a collision, render assistance to the other ship, her crew and
passengers, and, where possible, inform the other ship of his identity.“

32.1.2 Duty of Masters. In addition, the U.S. is party to the 1974 London Convention on
Safety of Life at Sea, which requires the master of every merchant ship and private vessel
not only to speed to the assistance of persons in distress, but to broadcast warning messages
with respect to dangerous conditions or hazards encountered at sea.’

3 High Seas Convention, art, 12; 1982 LOS Convention, art. 98; International
Convention for the Unification of Certain Rules Relating to Salvage of Vessels at Sea, 23
September 1910, 37 Stat. 1658, T.L.A.S. No. 576; 46 U.S.C. sec. 2303 & 2304. Compare
article 21 of the Second Geneva Convention of 1949 regarding the right of belligerents to
appeal to the "charity of commanders of neutral merchant vessels, yachts or other craft,
to take on board and care for the wounded, sick or shipwrecked persons, and to collect the
dead" and the special protection accorded those who respond to such appeals. See
paragraph 3.2.2.1 below regarding the right of ships transiting territorial seas in innocent
passage to render assistance to persons, ships or aircraft in danger or distress.

4 In addition to these obligations explicitly required by the law of the sea conventions,
U.S. Navy Regulations, 1973, article 0905, also requires that distressed ships and aircraft
be afforded all reasonable assistance. Actions tuken pursuant to article 0925 are to be
reported promptly to the Chief of Naval Operations and other appropriate superiors.

5 1974 London Convention on Safety of Life at Sea, Regulations 10 and 2, Chapter
V, 32 U.S.T. 47, T.LA.S. No. 9700. The failure of a master or person in charge of a vessel
to render assistance so far as he is able (absent serious danger to his own vessel) to every
person found at sea in danger of being lost is a crime under U.S. law punishable by a fine
not exceeding $1,000 and/or imprisonment for up to two years (46 U.S.C. sec. 2304). This
section does not apply to public vessels (see 46 U.S.C. sec. 2109 (Supp. IV, 1986)).
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322 Safe Harbor. Under international law, no port may be closed to  foreign ship
seeking shelter from storm or bad weather or otherwise compelled to enter it in distress,
unless another equally safe port is open to the distressed vessel to which it may proceed
without additional jeopardy or hazard. The only condition is that the distress must be real
and not contrived and based on a wellfounded apprehension of loss of the vessel, cargo, or
crew. In general, the distressed vessel may enter a port without being subject to local
reguléitions concerning any incapacity, penalty, prohibition, duties, or taxes in force at that
port.

3.2.2.1 Innocent “assage. Innocent passage through territorial seas and erchipelagic waters
includes stopping and anchoring when necessitated by force majeure or by distress. Stopping
and anchoring in such waters for the purpose of rendering assistance to others in similar
danger or distress is also permitted by international law.

3.2.3 Quarantine. Article 0763, U.S. Navy Regulations, 1973, requires that the command-
ing officer or aircraft commander of a ship or aircraft comply with quarantine regulations
and restrictions. While not required under any circumstances to permit inspection of his
vessel or aircraft, commanding officers shall afford every other assistance to health officials,
U.S. or foreign, and shall give all information required, insofar as permitted by the
requirements of military necessity and security.

6 2 0’Connell 853-58.

7 Territorial Sea Convention, art, 14; 1982 LOS Convention, arts. 18 & 52. Innocent
passage is discussed in greater detail in paragraph 2.3.2 above,

8 Additional guidance is provided in ALNAV 051/89:

Ships, aircraft, or other conveyances of the armed forces proceeding to a
foreign port will meet the quarantine requirements promulgated by proper
authority for such port. The U.S. Government asserts the full panoply of
rights of sovereign immunity with respect to U.S. warships and military
aircraft, USNS vessels, and Afloat Prepositioning Force ships. They will not
be subject to inspections or searches by officials for any purpose. Command-
ing Officers, Masters, and Aircraft Commanders may certify compliance with
quarantine regulations and restrictions to foreign health officials, If
requested by host authorities, certification may include a general description
of measures taken by U.S. officials in compliance with local requirements.
At the discretion of the Commanding Officer, Master, or Aircraft Comman-
der, foreign heaith officiais may be received on board for the purpose of
receiving certification of compliance, Such officials may not, however, inspect
the ship/aircraft, or act as obeservers while U.S. personnel conduct such
inspections. Actions by foreign officials inconsistent with this guidance shall
be reported immediately to the chain of command and U.S. embassy.
23 (continued...)




3.3 ASYLUM

International law recognizes the right of a nation to gant asylum to forengn nationals
already present within or seeking admission to its territory.” The U.S. defines "asylum" as

Protection and sanctuary granted by .the United States Government within its
territorial jurisdiction or in international waters to a foreign national who applies
for such protection because of persecutton or fear of persecution on account of
race, rel%on, nationality, membership in a particular social group, or political
opinion.

8(...continued)

See also SECNAVINST 6210.2 (series), subj: Medical and Agricultural Foreign and
Domestic Quarantine Regulations for Vessels, Aircraft, and Other Transports of the Armed
Forces, and paragraph 3.2 above. The sovereign immunity of warships and military
aircraft is discussed in paragraphs 2.1.2 and 2.2.2 above.

9 Sometimes referred to as "political asylum", the right of asylum recognized by the
U.S. Government is territorial asylum. Christopher, Political Asylum, Dep’t St. Bull., Jan.
1980, at 36. The 1948 UN Universal Declaration of Human Rights declares that
"[e]veryone has the right to seek and to enjoy in other countries asylum-from persecution."
See Declaration on Territorial Asylum, 22 U.N. GAOR, Supp. 16, U.N. Doc. A/6716, at 81
(1968). The Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 102 (codified as amended
in scattered sections of 8 U.S. Code), for the first time created substantial protections for
aliens fleeing persecution who are physically present in U.S. territory. The Refugee Act of
1980 is carefully examined in Anker, Discretionary Asylum. A Protection Remedy for
Refugees Under the Refugee Act of 1980, 28 Va. J. Int’l L. 1 (1987).

10 This definition is derived from article 1 of the 1951 Convention Relating to the
Status of Refugees, 19 U.S.T. 6260, 189 U.N.T.S. 150 (in respect to refugees resulting from
pre-1951 events), articles 2 t5 34 of which are incorporated in the 1967 Protocol Relating
to the Status of Refugees, 19 U.S.T. 6223, T.L.A.S. No. 6577, 606 U.N.T.S. 267, AFP 110-20
chap. 37, which makes its provisions applicable without time reference. The Umted States
is party to the latter instruinent. Refugees are defined in 8 U.S.C. sec. 1101(42)(A) (1982)
in substantially similar terms.

Asylum responsibility rests with the government of the country in which the seeker of
asylum finds himself or herself. The U.S. Government does not recognize the practice of
granting "diplomatic asylum" or long-term refuge in diplomatic missions or other
government facilities abroad or at sea and considers it contrary to international law (but
see paragraph 3.3.2). However, exceptions to this policy have been made. For example, the
United States received Cardinal Mindszenty in the U.S. Embassy in Budapest in 1956, and
accorded him a protected status for some six years. 6 Whiteman 463-64. Several
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3.3.1 Territories Under the Exclusive Jurisdiction of the United States and International
Waters. Any person requesting asylum in international waters or in territories under the
exclusive jurisdiction of the United States (including the U.S. territorial sea, the Common-
wealth of Puerto Rico, territories under U.S. administration, and U.S. possessions), will be
received on board any naval aircraft or vessel or any Navy or Marine Corps activity or
station. Persons seeking asylum are to be afforded every reasonable care and protection
permitted by the circumstances. Under no circumstances will a person seeking asylum in
U.S. territory or in international waters be surrendered to foreign jurisdiction or control,
unless at the personal direction of the Secretary of the Navy or higher authority. (See
Article 0940, U.S. Navy Regulations, 1973, and SECNAVINST 5710.22 for specific
guidance.)

3.3.2 Territories Under Foreign Jurisdiction. Couumanders of U.S. warships, military
aircraft, and military installations in territories under foreign jurisdiction (including foreign
territorial seas, archipelagic waters, internal waters, ports, territories, and possessions) are
not authorized to receive on board foreign nationals seeking asylum. Such persons should
be referred to the American Embassy or nearest U.S. Consulate in the country, foreign

lo(...contirmed)
Pentacostals spent five years in the U.S. Embassy in Moscow between 1978 and 1983. 1
Restatement (Third), sec. 466 Reporters’ Note 3, at 488-89. Recently two Chinese dissidents
were received in the U.S. Embassy in Beijing. Wash. Post, 13 June 1989, at A25; Wall St,
J., 13 June 1989, at A20.

Guidance for military personnel in handling requests for political asylum and temporary
refuge is found in DOD Directive 2000.11; SECNAVINST 5710.22 (series), Subj: Procedures
for Handling Requests for Political Asylum and Temporary Refuge; U.S. Navy Regulations,
1973, article 0940; and applicable CPORDS, These directives were promulgated after the
Simas Kurdika incident. See Mann, Asylum Denied: The Vigilant Incident, Nav. War C,
Rev,, May 1971, at 4, reprinted in 2 Lillich & Moore, Readings in International Law from
the Naval War College Review 598 (U.S. Naval War College, International Law Studies,
v.60, 1980); Goldie, Legal Aspects of the Refusal of Asylum by U.S. Coast Guard on 23
November 1970, Nav. War C. Rev., May 1971, at 32, reprinted in 2 Lillich & Moore 626;
Fruchterman, Asylum: Theory and Practice, 26 JAG J. 169 (1972). Special procedures, held
locally, apply to Antarctica and Guantanamo Bay.

On the other hand, some refugees may seek resettlement and not specifically request
asylum, such as some of the Indochinese refugees encountered by U.S. naval vessels in the
South China Sea since 1975. Guidance for handling refugee resettlement requests may be
found in cognizant operations orders, such as CINCPACFLT OPORD 201, Tab G to
Appendix 6 to Annex C, para. 3(b).

The legal protections of refugees and displaced persons are discussed in four articles
appearing in 1988 Int’l Rev. Red Cross 321-78.

3-5




territory, or foreign possession involved, if any, for assistance in coordinating a request for
asylum with the host government insofar as practicable. Because warships are extensions
of the sovereignty of the flag nation and because of their immunity from the territorial
sovereignty of the foreign nation in whose waters they may be located, they have often been
looked to as places of asylum. The U.S., however, considers that asylum is generally the
prerogative of the government of the territory in which the warship is located.

However, if exceptional circumstances exist involving immine”: danger to the life or
safety of the person, temporary refuge may be granted. (See paragraph 3.3.4.)

3.3.3 Expulsion or Surrender. Article 33 of the 1951 Convention Relating to the Status
of Refugees provides that a refugee may not be expelled or returned in any manner
whatsoever to the frontier or territories of a nation where his life or freedom would be
threatened on account of his race, religion, nationality, political opinion, or membership in
a particular social group, unless he may reasonably be regarded as a danger to the security
of the country of asylum or has been convicted of a serious crime and is a danger to the
community of that country. This obligation applies only to perzons who have entered
territories under the exclusive jurisdiction of the United States. It does not apply to
temporary refuge granted abroad.!

334 Temporary Refuge. International law and practice have long recognized the
humanitarian practice of providing temporary refuge to anyone, regardless of nationality,
who may be in imminent physical danger for the duration of that danger. (See Article
0940, U.S. Navy Regulations, 1973, and SECNAVINST 5710.22.)

SECNAVINST 5710.22 defines "temporary refuge" as:

Protection afforded for humanitarian reasons to a foreign national in a
Department of Defense shore installation, facility, or military vessel within the

11 This obligation, known as non-refoulement, is implemented by 8 US.C. sec.
1253(h)(1) (1982). See 2 Restatement (Third), sec. 711 Reporters’ Note 7, at 195-96, and
1 id., sec. 433 Reporters’ Note 4, at 338-39.

The United States has granted greater protection to Haitian migrants intercepted at sea
under the Haitain Migration Interdiction Program. Under this executive agreement
between the United States and Haiti, 23 September 1981, 33 U.S.T. 3559, T.L.A.S. No. 10241,
Haiti authorized U.S. Coast Guard personnel to board any Haitain flag vessel on the high
seas or in Haitian territorial waters which the Coast Guard has reason to believe may be
involved in the irregular carriage of passengers outbound from Haiti, to make inquiries
concerning the status of those on board, to detain the vessel if it appears that an offense
against U.S. immigration laws or appropriate Haitian laws has been or is being committed,
and to return the vessel and the persons on board to Haiti. Under this agreement the
United States "does not intend to return to Haiti any Haitian migrants whom the United
States authorities determine to qualify for refugee status."
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teimitorial jurisdiction of a foreign nation'? or in intermational waters, under
conditions of urgency in order to secure the life or safety of that person against
imminent danger, such as pursuit by a mob.

It is the policy of the United States to grant temporary refuge in a foreign country
to nationals of that country, or nationals of a third nation, solely for humanitarian reasons
when extreme or exceptional circumstances put in imminent danger the life or safety of a
person, such as pursuit by a mob. The officer in command of the ship, aircraft, station, or
activity must decide which measures can prudently be taken to provide temporary refuge.
The safety of U.S. personnel and security of the unit must be taken into consideration.

3.3.4.1 Termination or Surrender of Temporary Refuge. Although temporary refuge should
be terminated when the period of active danger is ended, the decision to terminate protec-
tion will not be made by the commander. Once temporary refuge has been granted,
protection may be terminated only when directed by the Secretary of the Navy or higher
authority. (See Article 0940, U.S. Navy Regulations, 1973, and SECNAVINST 5710.22.)

A request by foreign authorities for return of custody of a person under the
protection of temporary refuge will be reported in accordance with SECNAVINST 5710.22
(series). The requesting foreign authorities will then be advised that the matter has been
referred to higher authorities.

3.3.5 Inviting Reques:s for Asylum or Refuge. Personnel of the Department of the Navy
shall neither directly nor indirectly invite persons to seek asylum or temporary refuge.l

3.3.6 Protection of U.S. Citizens. The limitations on asylum and temporary refuge are not
applicable to U.S. citizens. U.S. citizens are entitled to protection from persecution or
danger to life or safety in all circumstances. See the peacetime rules of engagement for
applicable guidance.

L Including foreign territorial seas, archipelagic waters, internal waters, ports,
territories and possessions. See paragraph 3.3.1 regarding asylum in international waters.

B An requests for asylum or temporary refuge will be reported immediately and by
the most expeditious means to CNO or CMC in accordance with SECNAVINST 5§710.22
(series). No information will be released to the public or the media without the prior
approval of the Assistant Secretary of Defense for Public Affairs or higher authority.

¥ y.S. Navy Regulations, 1973, article 0940; SECNAVINST 5710.22 (series).
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3.4 REPRESSION OF PIRACY

International law has long recognized a general duty of all nations to cooperate in
the repression of piracy. This traditional obligation is included in the 1958 Geneva
Convention on the High Seas and the 1982 LOS Convention, both of which provide:

[A]ll States shall cooperate to the fullest possible extent in the repression of
piracjyl on the high seas™ or in any other place outside the jurisdiction of any
State.

34.1 US. Law., The U.S. Constitution (Article I, Section 8) provides that:

The Congress shall have Power ... to define and punish piracies and felonies
committed on the high seas, and offences against the Law of Nations.

Congress has exercised this power by enacting title 18 U.S. Code section 1651 which
provides that:

Whoever, on the high seas, commits the crime of piracy as defined by the law of
nations, and is afterwards brought into or found in the United States, shall be
imprisoned for Iife.l

15 The international law of piracy also applies within the exclusive economic zone.
1982 LOS Convention, art. 58(2). Article 19 of the High Seas Convention and article 105
of the 1982 LOS Convention permit any nation to seize a pirate ship or aircraft, or a ship
or aircraft taken by and under the control of .irates, and to arrest the persons and seize
the property on board. The courts of the seizing nation may also decide upon the penalties
to be imposed and the disposition of the ship, aircraft or property, subject to the rights of
third parties acting in good faith. ’

16 High Seas Convention, art. 14; 1982 LOS Convention, art. 100.

17 Congressional exercise of this power is set out in 18 U.S.C. sections 1651-61
(piracy), 49 U.S.C. sections 1472(i)-(n) (aircraft piracy), 33 U.S.C. sections 381-84
(regulations for suppression piracy), and 18 U.S.C. section 1654 (privateering), It should
be noted that the municipal law definitions of piracy include acts not considered as piracy
in the international law sense of the term. For example, the U.S. law includes in the crime
of piracy, arming or serving on privateers (18 U.S.C. sec. 1654), assault by a seaman on
a captain so as to prevent l..m from defending his ship or cargo (18 °U.S.C, sec, 1655),
running away with a vessel within the admiralty jurisdiction (18 U.S.C. sec. 1656),
© corruption of seamen to run away with a ship (18 U.S.C. sec. 1657), receipt of pirate
- property (18 U.S.C. sec. 1660), and robbery ashore in the course of a piratical cruise (18
U.S.C. sec. 1661).
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U.S. law authorizes the President to employ "public armed vessels" in protecting U.S.
merchant ships from piracy and to instruct the commanders of such vessels to seize any
pirate ship that has attempted or committed an act of piracy against any U.S. or foreign
flag vessel in international waters.!

3.4.2 Piracy Defined. Piracy is an international crime consisting of illegal acts of violence,
detention, or depredation committed for private ends by the crew or passengers of a private
ship or aircraft in or over international waters against another ship or aircraft or persons
and property on board. (Depredation is the act of plundering, robbing or pillaging. )l

18 33 U.S.C. sec. 381 & 382 (1982). These sections also authorize issuance of
instructions to naval commanders to send into any U.S. port any vessel which is armed or
the crew of which is armed, and which shall have "attempted or committed any piratical
aggression, search, restraint, depredation, or seizure, upon any vessel," U.S. or foreign flag,
or upon U.S. citizens; and to retake any U.S. flag vessel or U.S. citizens unlawfully
captured in international waters.

19 The 1982 LOS Convention defines piracy as follows:
Piracy consists of any of the following acts:

(a) any illegal acts of violence or detention, or any act of depredation,
committed for private ends by the crew or the passengers of a private ship
or a private aircraft, and directed:

(i) on the high seas, against another ship or aircraft, or against
persons or property on board such ship or aircraft;

(if) against a ship, aircraft, persons or property in a place outside
the jurisdiction of any State;

(b) any act of voluntary participation in the operation of a ship or of an
aircraft with knowledge of facts making it a pirate ship or aircraft;

(¢)  any act of inciting or of intentionally facilitating an act described in
subparagraph (a) or (b).

1982 LOS Convention, art. 101. The High Seas Convention, art. 15, defines piracy in
essentially identical terms. Municipal law definitions, however, vary., Compare note 17
above. The international law of piracy is neither clearly nor completely set forth in the law
of the sea conventions. See the discussions in 2 O’Connell 966-83 and Rubin, The Law of
Piracy (U.S. Naval War College, International Law Studies, v. 63, 1988).

A ship or aircraft is considered a pirate ship or aircraft if it is intended by the persons in
dominant control to be used for the purpose of committing an act of piracy. The same
(continued...)
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34.2.1 Location. In international law piracy is a crime that can only be committed on or

over international waters, including the high seas, exclusive economic zone, the contiguous

zone, in international airspace, and in other places at sea beyond the territorial jurisdiction

of any nation. The same acts committed in the territorial sea, archipelagic waters, or

national airspace of a nation do not constitute piracy in international law but are, instead,
crimes within the jurisdiction and sovereignty of the littoral nation.2

3.4.2.2 Private Ship or Aircraft. Acts of piracy can only be committed by private ships or
private aircraft. A warship or other public vessel or a military or other state aircraft cannot
be treated as a pirate unless it is taken over and operated by pirates or unless the crew
mutinies and employs it for piratical purposes.?! By committing an act of piracy, the pirate
ship or aircraft, and the pirates themselves, lose the protection of the nation whose flag
they are otherwise entitled to fly.

3423 Private Purpose. To constitute the crime of piracy, the illegal acts must be
committed for private ends. Consequently, an attack upon a merchant ship at sea for the
purpose of achieving some criminal end, e.g., robbery, is an act of piracy as that term is
currently defined in international law.

o rowy

l9(...continued)
‘applies if the ship or aircraft has been used to commit any such act, so long as it remains

under the control of the persons guilty of that act. High Seas Convention, art. 17; 1982
LOS Convention, art. 103.

Professor O’Connell correctly notes that "it is the repudiation of all authority that seems
to be the essence of piracy." 2 O’Connell 970.

2 Piracy is prevalent in the Strait of Malacca, Singapore Strait, Gulf of Thailand,
South China Sea, coastal waters off West Africa, and the Caribbean. The impact of
modern piracy on the U.S. Navy is described in Petrie, Pirates and Naval Officers, Nav.
War C. Rev., May-June 1982, at 15.

n High Seas Convention, art. 16; 1982 LOS. Convention, art. 102,

2 However, the nationality of the vessel is not affected by its piratical use unless such
is specifically provided for in the law of the country of the vessel’s nationality. High Seas
Convention, art. 18; 1982 LOS Convention, art. 104. It should be noted that it is not a
precondition for a finding of piracy that the ship in question does not have the right to fly
thie Nag, if aiiy, wiiich it dispiays. Additionally, the niere fact that a ship sails without a
flag is not sufficient to-give it the character of a pirate ship, although it could be treated
as a ship without nationality. 2 O’Connell 755-57; 9 Whiteman 35-37.

B Acts otherwise constituting piracy done for purely political motives, as in the case
of insurgents not recognized as belligerents, are not piratical. "So long as the acts are
‘ (continued...)

3-10




3424 Mutiny or Passenger Hijacking. If the crew or passengers of a ship or aircraft,
including the crew of a warship or military aircraft, mutiny or revolt and convert the ship,
aircraft or cargo to their own use, the act is not piracy.u If, however, the ship or aircraft
is thereafter used to commit acts of piracy, it becomes a pirate ship or pirate aircraft and
those on board voluntarily participating in such acts become pirates. 5

3.4.3 Use of Naval Forces to Repress Piracy. Only warships, military aircraft, or other
ships or aircraft clearly marked and identifiable as being gn governmental service and
authorized to that effect, may seize a pirate ship or aircraft.2®

23(...continued)

those which are normally incidental to belligerent activity they would not be characterized
as piracy, even though the actors may have only the most slender claims to international
authority, . . . [I]t would be a false characterization of illicit acts to describe them as
piracy when the intention of the insurgents is to wage war as distinct from committing
random depredation." 2 O’Connell 975 & 976; 2 Restatement (Third), sec. 522 Reporters’
Note 2, at 85. So also terrorist attacks on shipping for the sole purpose of achieving some
political end are arguably not piracy under current international law. See paragraph 3.11.
Terrorist acts on board merchant ships and oil rigs or platforms anchored on the continen-
tal shelf are proscribed by the Convention for the Suppression of Unlawful Acts Against
the Safety of Maritime Navigation, and Protocol, Rome, 10 March 1988, Sen. Treaty Doc.
101-1, 27 Int’l Leg. Mat’ls 668 (1988), which the United States and 22 other nations signed
on 10 March 1988, Dep’t St. Bull,, May 1988, at 62.

U Although it is-a crime under 18 U.S.C. sec. 1656. See also paragraph 3.4.2.3 above,

25 In international law certain types of acts, perhaps technically falling within the
definition of piracy in paragraph 3.4.2, are generally recognized as not being piracy. Their
general character is simply not of a nature so offensive and harmful to, international
maritime commerce and:to the community of all nations as to warrant the designation of
the perpetrators as enemies of the human race. Here a rule of reason is applied. For
example, a mere quarrel followed by acts of violence or depredations occurring between
fishermen in international waters ought not to be regarded as an incident of piracy.
Likewise, efforts (however unlawful) of conservationists to detain or disrupt whaling vessels
on their high seas operations ought not generally to be treateC as piracy but may violate
U.S. criminal laws. See also Gehring, Defense Against Insurgents on the High Seas: The
Lyla Express and Johnny Express, 27 JAG J. 317 (1973). .

% High Seas-Convention, art, 21; 1982 LOS Convention, art, 197, U.S, Coast Guard
Cutters are also warships. Paragraph 2.1.1 note 2 above. ,

In many cases, circumstances may be such as there is no reason to doubt the piratical
nature of a ship or aircraft. Where, however, the situation is not so clear, before action
may be taken against pirates it must first be ascertained that they are in fact pirates. A

(continued...)
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34.3.1 Seizure of Pirate Vessels and Aircraft. When a pirate vessel or aircraft is
encountered in or over U.S. or international waters it may be seized and detained by any
U.S. Navy warship or aircraft. The pirate vessel or aircraft, and all persons on board,
should be taken, sent, or directed to the nearest U.S. port or airfield and delivered to U.S.
law enforcement authorities for disposition according to U.S. law. Alternatively, higher
authority may arrange with another nation to accept and try the pirates and dispose of the
pirate vessel or aircraft, since every nation has jurisdiction under international law over any
act of piracy.27

3.4.3.2 Pursuit into Foreign Territorial Sea, Archipelagic Waters, or Airspace. If a pirate
vessel or aircraft fleeing from pursuit by a warship or military aircraft proceeds from
international waters or airspace into the territorial sea, archipelagic waters, or superjacent
airspace of another country, every effort should be made to obtain tiie consent of the
nation having sovereignty over the territorial sea, archipelagic waters, or superjacent
airspace to continue pursuit. The inviolability of the territorial integrity of sovereign
nations makes the decision of a warship or military aircraft to continue pursuit into these
areas without such consent a serious matter. However, the international nature of the
crime of piracy may allow continuation of pursuit, if contact cannot be established in a
timely manner with the coastal nation to obtain its consent. In such a case, pursuit must
be broken off immediately upon request of the coastal nation, and, in any event, the right
to seize the pirate vessel or aircraft and to try the pirates devolves on the nation to which
the territorial seas, archipelagic waters, or airspace belong.

Pursuit of a pirate vessel or aircraft through or over international straits overlapped
by territorial waters or through archipelagic sea lanes or air routes may proceed with or
without the consent of the coastal nation or nations, provided the pursuit is expeditious and

2“(...continued)

warship may exercise the right of approach and visit (see paragraph 3.8) at any time to
verify the nationality of another vessel.

It is within the general authority of the naval commander to protect innocent shipping in
international waters from piratical attack. This authority with respect to U.S. citizens and
U.S. flag vessels is specified in U.S. Navy Regulations, 1973, articles 0914 and 0920;
authority may be derived from an amalgam of customary international law, treaty
obligation, statute and Navy Regulations with respect to foreign flag vessels. Guidance for
dealing with piracy is contained in the fleet commanders’ basic operational orders. The
commander’s specific authority to use force in such circumstances is derived from rules of
engagement promulgated by the operational chain of command. When circumstances
permit, higher authority should be consulted.

21 High Seas Convention, art, 19; 1982 LOS Convention, art. 105; 1 Restatement

(Third), sec. 404 & 423 (an exercise of universal jurisdiction to prescribe and to enforce),
and sec. 404 Reporters’ Note 1, at 255,
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direct and the transit passage rights of others ai¢ not unreasonably constrained in the
process.

3.5 PROHIBITION OF THE TRANSPORT OF SLAVES

International law strictly prohibits use of the seas for the purpose of transporting
slaves.® The 1982 LOS Convention requires every nation to prevent and punish the
transport of slaves in ships authorized to fly its flag?® Commanders should request
guidance from higher authority if confronted with this situation.

3.6 SUPPRESSION OF INTERNATIONAL NARCOTICS TRAFFIC

The 1982 LOS Convention provides that all nations shall cooperate in the
suppression of the illicit traffic in narcotic drugs and psychotropic substances by ships in
international waters. The 1982 Convention also provides that any nation which has
reasonable grounds for believing that a ship flying its flag is engaged in such traffic may
request the cooperation of other nations in effecting its seizure. Foreign fiag vessels are
regularly seized by U.S. Coast Guard ships pursuant to such bilateral arrangements.30 (See

28 Convention to Suppress the Slave Trade and Slavery, Geneva, 25 September 1926,
46 Stat. 2183, T.S. No. 778, 2 Bevans 607, 60 L.N.T.S. 253; Protocol Amending the Slavery
Convention of 25 September 1926, New York, 7 December 1953, 7 U.S.T. 479, T.LA.S. No.
3532, 182 U.N.T.S. 51; Supplementary Convention on the Abolition of Slavery, the Slave
Trade and Institutions and Practices Similar to Slavery, Geneva, 5§ September 1956, 18
U.S.T. 3201, T.L.A.S. No. 6418, 266 U.N.T.S. 3. This obligation is implemented in 18 U.S.C.
sec. 1581-88 (1982). See 1 Restatement (Third), sec. 404 & 423, and Reporters’ Note 1, at
253,

2 1982 LOS Convention, art, 99. The Convention, Amending Protocol, and
Supplementary Convention, note 27 above, do not authorize nonconsensual high seas
boarding by foreign flag vessels. Nevertheless, such nonconsensual boarding was generally
authorized in article 22(1) of the 1958 High Seas Convention and reaffirmed in article
111(1)(b) of the 1982 LOS Convention.

30 1982 LOS Convention, art. 108, implemented by the United States in 49 U.S.C. sec.
781-789 and 14 U.S.C. sec. 89. The Single Convention on Narcotic Drugs, 1961, New York,
30 March 1961, 18 U.S.T. 1407, T.L.A.S. No. 6298, 520 U.N.T.S. 204, is implemented by the
United States in 22 U.S.C. sec, 2291 (1982). The 1988 UN Convention against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances, Vienna, December 20, 1988, Sen. Treaty
Doc. 101-4, 28 Int’l Leg. Mat’ls 497 (1989), Article 17, also mandates a consensual regime
for the boarding of foreign flag vessels suspected of drug trafficking at sea. See also 2
Restatement (Third), sec. 522 comment d & Reporters’ Notes 4 & 8; 1 id., sec. 433
Reporters’ Note 4, at 337-39; 2 id., sec. 513 Comment f; 1 id., sec. 403 Reporters’ Note 9,
at 253-54 (special maritime and aircraft jurisdiction of the United States).
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paragraph 3.12.5 regarding utilization of U.S. Navy assets in the support of U.S. drug-inter-
diction efforts.)

3.7 SUPPRESSION OF UNAUTHORIZED BROADCASTING

The 1982 LOS Convention provides that all nations shall cooperate in the
suppression of unauthorized broadcasting from international waters. Unauthorized
broadcasting involves the transmission of radio or television signals from a ship or off-shore
facility intended for receipt by the general public, contrary to international regulation!
Commanders should request guidance from higher authority if confronted with this
situation.

3.8 WARSHIP’S RIGHT OF APPROACH AND VISIT

As a general prmmple vessels in international waters are immune from the
jurisdiction of any nation other than the flag nation. However, under international law, a
warship may approach any vessel in international waters to verify its natlonalxty 3 Unless
the vessel encountered is itself a warship or government vessel of another nation, it may be
stopped, boarded, and the ship’s documents examined, provided there is reasonable ground
for suspecting that it is:

1 Engaged in piracy.3

31 1982 LOS Convention, art. 109. This provision supports the Regulations annexed
to the International Telecommunications Convention, Malaga-Torremolinos, 25 October
1973, 28 U.S.T. 2495, T.1.A.S. No. 8572, and the Radio Regulations, Geneva, 6 December
1979, US.T. , T.IA.S. No. . Unauthorized broadcasting from international waters
is made a crime in the U.S. by 47 U.S.C. sec. 502 (1982). These rules are designed to-aid
in the suppression of "pirate broadcasting” which had become a problem to European
countries within range of international waters in the North Sea in the 1960s, 2 O’Connell
814-19, and thus was not addressed in article 22(1) of the 1958 High Seas Convention.
Compare the arrest of Radio New York International personnel operating from the SARAH
4.5 miles off Long Beach, L.I,, N.Y. N.Y., Times, 27 July 1987, at Al; id., 29 July 1987, at
B1; id., 28 Aug. 1987, at B2 (charges dropped, radio equipment having been destroyed);
Wall St. J., 8 Sept. 1987, at 32 (editorial opposing the arrest, without recognizing
applicable law); N.Y. Times, 13 Sep. 1988, at B4 (reporting SARAH had been towed from
Boston harbor to anchor 4.5 NM south of Long Beach, Long Island, NY, awaiting decision
of Boston Federal District Court on Federal Communications Commission request for
restraining order),

% Mariana Flora, 24 U.S. (11 Wheaton) 1, 43-44 (1926); 4 Whiteman 515-22; 2
O’Connell 802-03. See also Zwanenberg, Interference with Ships on the High Seas, 10 Int’l
& Comp. L.Q. 785 (1961).

B See paragraph 3.4,
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Engaged in the slave trade.4
Engaged in unauthorized broadcasting. 3’

Without nationality.

AN

Though flying a foreign flag, or refusing to sl;gw its flag, the vessel is, in
reality, of the same nationality as the warship.

Vessels without nationality (also referred to as "stateless vessels") are vessels not
entitled to fly the flag of any nation and vessels falsely assuming a nationality. Because
these vessels are not entitled to the protection of any nation, they are subject to the
jurisdiction of all nations.>’ The procedure for ships exercising the right of approach and
visit is similar to that used in exercising the belligerent right of visit and search described
in paragraph 7.6.1. See Article 630.23 of OPNAVINST 3120.32B for further guidance.

39 HOT PURSUIT

The hot pursuit of a foreign ship may be undertaken as a law enforcement action 38
when the coastal or island nation has reason to believe that the ship has violated the laws

M See paragraph 3.5,
35 See paragraph 3.7,

3% 1982 LOS Convention, art, 110. The sovereign immunity of warships is discussed
in paragraph 2.1.2 above; the belligerent right of visit and search is discussed in paragraph
7.6 below.

37 Accordingly, a warship of any nation, encountering in international water a stateless
vessel (including a vessel assimilated to a stateless vessel), may stop, visit, and search, and
in appropriate circumstances, seize such a vessel. 2 Restatement (Third), sec. 522(2)(b)
& Reporters’ Note 7, at 87-88. e -

38 Hot pursuit is extensively discussed in 2 O’Connell 1075-93. Hot pursuit is to be
distinguished from the right to take pursuing action, as necessary to ensure the safety of
threatened forces or térritory, under the fundamental principle of self-defense- (sce
paragraph 4.3.2 below). The latter is a much broader concept, not dependent upon whether
the threat occurs within territorial waters or the contiguous zone. This concept is
frequently referred to as "immediate pursuit" or "self-defense pursuit." See paragraph
4.3.2.2 note 33.
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and regulations of that nation.® The pursuit must be commenced when the foreign ship
or one of its boats is within the internal waters, the archipelagic waters, the territorial sea,
or the contiguous zone of the pursuing nation, and may only be continued outside the
territorial sea or contiguous zone if the pursuit has not been intermpted.40 It is not neces-
sary that, at the time when the foreign ship within the territorial sea or the contiguous zone
receives the order to stop, the ship giving the order should likewise be within the territorial
sea or the contiguous zone.” If the foreign ship is within a contiguous zone, the pursuit
Liay only be undertaken if there has been a violation of the rights for the protection of
which the zone was established* The right of hot pursuit ceases as soon as the ship
pursued enters the territorial sea of its own nation or of a third nation.> The right of hot
pursuit may be exercised only by warships, military aircraft or other ships or aircraft clear}&
marked and identifiable as being on government service and authorized to that effect.

The right of hot pursuit applies also to violations in the exclusive economic zone or on the
continental shelf, including safety zones around continental shelf installations, of the laws

¥ High Seas Convention, art. 23(1); 1982 LOS Convention, art, 111(1). The 1982 LOS
Convention requires that there be "good reason” to believe such a violation has occurred.
Regardless of how much this raises the standard, it is clear that mere suspicion does not
trigger the right, and actual knowledge of an offense is not required. 2 O’Connell 1088.

40 High Seas Convention, art. 23(1); 1982 LOS Convention, art. 111(1). The reference
to "one of its boats" reflects the doctrine of constructive presence recognized in the High
Seas Convention, art, 23(1) & (4), and the 1982 LOS Convention, art. 111(1) & (4). See
2 O’Connell 1092-93.

“1 High Seas Convention, art. 23(4); 1982 LOS Convention, art. 111(5).

e High Seas Convention, art. 23(1); 1982 LOS Convention, art. 111(1). The doctrine
applies to all violations within the territorial sea and to violations of customs, fiscal,
sanitary, and immigration laws and regulations in the contiguous zone, However, some
contend hot pursuit commenced in the contiguous zone may be only for offenses committed
in the territorial sea, and not for offenses in the contiguous zone. 2 O’Connell 1083-84.
The contiguous zone is defined in paragraph 3.9.

a High Seas Convention, art. 23(2); 1982 LOS Convention, art. 111(3); 2 Restatement
(Third), sec, 513 Comment g, at 49.

“ High Seas Convention, art. 23(4); 1982 LOS Convention, art. 111(5). Because of
posse comitatus limitations (see paragraph 3,12 below), the right of hot pursuit is not
normally exercised by the U.S. Navy or U.S. Air Force but rather by U.S. Coast Guard
forces; however, U.S. Navy or U.S. Air Forces forces may properly exercise the right of hot
pursuit if U.S. Coast Guard forces are not in a position to initiate or continue such
. pursuit,
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and regulations of the coastal or island nation appliggble to the exclusive economic zone
or the continental shelf, including such safety zones.

3.9.1 Commencement of Hot Pursuit. Hot pursuit is not deemed to have begun unless the
pursuing ship is satisfied by such practicable means as are available that the ship pursued,
or one of its boats or other craft working as a team and using the ship pursued as a mother
ship, is within the limits of the territorial sea, within the contiguous zone or the exclusive
economic zone, or above the continental shelf. Pursuit may only be commenced after a
visual or auditory signal to stop has been given at a distance which enables it to be seen
or heard by the foreign ship.

3.9.2 Hot Pursuit by Aircraft. Where hot pursuit is effected by aircraft:
1. The provisions of paragraphs 3.9 and 3.9.1 apply.

2. The aircraft giving the order to stop must itself actively pursue the ship until a
ship or another aircraft of the coastal or island nation, summoned by the aircraft,
arrives to take over the pursuit, unless the aircraft is itself able to arrest the ship.
The aircraft must do more than merely sight the offender or suspected offender to
justify an arrest cutside the territorial sea. It must first order the suspected offender
to stop. Should the suspected offender fail to comply, pursuit may be commenced
alone or in conjunction with other aircraft or ships. Pursuit must continue without
interruption.

3.10 RECOVERY OF GOVERNMENT PROPERTY LOST AT SEA

The property of a sovereign nation lost at sea remains vested in that sovereign until
title is formally relinquished or abandoned. Aircraft wreckage, sunken vessels, practice

45 1982 LOS Convention, art. 111(2).
4% High Seas Convention, art. 23(3); 1982 LOS Convention, art. 111(4).

The release of a ship arrested within the jurisdiction of a nation and escorted te a port of
that nation for the purposes of an inquiry before the competent authorities may not be
claimed solely on the ground that the ship, in the course of its voyage, was escorted across
a portion of the exclusive economic zone or high seas, if the circumstances rendered this
necessary. High Seas Convention, art. 23(6); 1982 LOS Convention, art, 111(7).

Where a ship has been stopped or arrested beyond the territorial seas in circumstances
which do not justify the exercise of the right of hot pursuit, it shall be compensated for any
ioss or damage thai may have been thereby sustained. High Seas Convention, art. 23(7);
1982 LOS Convention, art. 111(8).

a High Seas Convention, art, 23(5); 1982 LOS Convention, art. 111(6).
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torpedoes, test missiles, and target drones are among the types of U.S. Navy property which
may be the subject of recovery operations. Should such U.S. property be recovered at sea
by foreign entities, it is U.S. policy to demand its immediate return. Specific guidance for
the on-scene commander in such circumstances is contained in the apphcable operation
order (e.g., CINCPACFLT OPORD 201, CINCLANTFLT OPORD 2000).48

3.11 PROTECTION OF PRIVATE AND MERCHANT VESSELS AND AIRCRAFT,
PRIVATE PROPERTY, AND PERSONS

In addition to the obligation and authority of warships to repress international crimes
such as piracy, international law also contemplates the use of force in peacetime in certain
circumstances to protect private and merchant vessels, private property, and persons at sea
from acts of unlawful violence. The legal doctrines of self-defense and protection of nation-
als provide the authority for U.S. naval forces to protect both U.S. and foreign flag vessels,
aircraft, property and persons from violent and unlawful acts of others. Consult the JCS
Peacetime Rules of Engagement for U.S. Forces or applicable theater CINC ROE for
detailed guidance.®?

3.11.1 Protection of U.S. Flag Vessels and Aircraft, U.S. Citizens and Property. Interna-
tional law, embodied in the doctrines of self-defense and protection of nationals, provides
authority for the use of proportionate force by U.S. warships and mlhtary aircraft when
necessary for the protection of US. flag vessels and aircraft, U.S. citizens (whether
embarked in U.S. or foreign flag vessels), and their property against unlawful violence in
and over international waters. Peacetime rules of engagement promulgated by the Joint
Chiefs of Staff (JCS) to the operational chain of command and incorporated into applicable
operational orders, operational plans, and contingency plans, provide guidance to the naval
commander for the exercise of this inherent authority. Those rules of engagement are
carefully constructed to ensure that the protection of U.S. flag vessels and U.S. citizens and
their property at sea conforms with U.S, and international law and reflects national policy.

8 See also paragraphs 2.1.2.2 and 4.3.2 regarding self-defense.

“ International law regards these doctrines as exceptional relief measures that are
permitted, only under certain pressing circumstances, to override interests protected by the
countervailing principles of non-interference with foreign flag ships and aircraft and
inviolability of foreign territory (including territorial seas). These exceptional measures
may also be employed to protect U.S. and foreign aircraft under such circumstances.

5o High Seas Convention, arts. 4-S, and the 1982 LOS Convention, arts. 91-92, vest
nationality-of ships in the nation whose flag they fly, and reserve to-that flag nation the
exclusive right, in peacetime, to exercise jurisdiction over that ship on the high seas. U.S.
Navy Regulations, 1973, articles 0914, 0915 and 0920, also reflect this authority. It must
be recognized that, for policy reasons, the U.S. Government may choose to protect only
those vessels flying the U.S. flag notwithstanding the existence of other vessels flying foreign
flags of convenience which are beneficially owned by U.S. persons or corporations.
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3.11.1.1 Foreign Internal Waters, Archipelagic Waters, and Territorial Seas. Unlawful acts
of violence directed against U.S. flag vessels and aircraft and U.S. citizens within and over
the internal waters, archipelagic waters, or territorial seas of a foreign nation present
special considerations. The coastal or island nation is primarily responsible for the
protection of all vessels, aircraft and persons lawfully within its sovereign territory.
However, when that nation is unable or unwilling to do so effectively or when the circum-
stances are such that immediate action is required to protect human life, international law
recognizes the right of another nation to direct its warships and military aircraft to use
proportionate force in or over those waters to protect its flag vessels and its citizens. !
Because the coastal or island nation may lawfully exercise jurisdiction and control over
foreign flag vessels, aircraft and citizens within its internal waters, archipelagic waters,
territorial seas and national airspace, special care must be taken by the warships and
military aircraft of other nations not to interfere with the lawful exercise of jurisdiction by
that nation in those waters.>?

3.11.1.2 Foreign Contiguous Zones and Exclusive Economic Zones. The primary
responsibility of coastal or island nations for the protection of foreign shipping and aircraft
off their shores ends at the seaward edge of the territorial Sza. Beyond that point, each
nation bears the primary responsibility for the protection of its own flag vessels and aircraft
and its own citizens and their property. On the other hand, the coastal or island nation
may properly exercise jurisdiction over foreign vessels, aircraft and persons in and over its
contiguous zone to enforce its customs, fiscal, immigration, and sanitary laws, and in its
exclusive economic zone to enforce its resource-related rules and regulations. When the
coastal or island nation is acting lawfully in the valid exercise of such jurisdiction, or is in
hot pursuit (see discussion in paragraph 3.9) of a foreign vessel or aircraft for violations
that have occurred in or over those waters or in its sovereign territory, the flag nation
should not interfere. U.S. naval commanders should consult applicable peacetime rules of
engagement for specific guidance.

3.11.2 Protection of Foreign Flag Vessels, Aircraft and Persons. International law,
embodied in the concept of collective self-defense, provides authority for the use of
proportionate force necessary for the protection of foreign flag vessels and aircraft and
foreign persons from unlawful violence, including terrorist or piratical attacks, at sea. In
such instances, consent of the flag nation should first be obtained unless prior arrangements

51 22 U.S.C. sec. 1732 (1982) requires the President to seek the release of U.S. citizens
unjustly deprived of liberty by or under the authority of any foreign government by such
means, not amounting to acts of war, as are necessary and proper to obtain or effectuate
their release.

2 i a prior arrangemeni has been made with a coastai or isiand nation for U.S.
forces to protect shipping in the waters of that nation, protective measures may be taken
by U.S. warships and military aircraft for these purposes and subject to the limitations of
that agreement,
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are already in place or ghe necessity to act immediately to save human life does not permit
obtaining such consent.>™ Should the attack or other unlawful violence occur within or over
the internal waters, archipelagic waters, or territorial sea of a third nation, or within or over
its contiguous zone or exclusive ecciomic zone, the considerations of paragraphs 3.11.1.1
and 3.11.1.2 would also apply.

3.12 AID TO DOMESTIC CIVIL LAW ENFORCEMENT OFFICIALS

Except when expressly authorized by the Constitution or act of Congress, the use of
U.S. Army or U.S. Air Force personnel or resources as a posse comitatus -- a force to aid
civilian law enforcement authorities in keeping the peace and arresting felons -- or
otherwise to execute domestic law, is prohibited by the Posse Comitatus Act, title 18 U.S.
Code section 13854 As a matter of policy, the Posse Comitatus Act is made equally
appiicable to the U.S. Navy and U.S. Marine Corps. The prohibitions of the Act are not
app]ncable to the U.S. Coast Guard, even when operating as a part of the Department of
the Navy (See SECNAVINST 5820.7 (series).)

Although the posse comitatus concept forbids military authorities from enforcmg, or
being directly-involved with the enforcement of civil law, some military activities in aid of
civil law enforcement may be authorized under the military purpose doctrine. For example,
indirect involvement or assistance to civil law enforcement authorities which is incidental
to normal military training or op<rations is not a violation of the Posse Comitatus Act.%

53 Such consent could be embodied in an agreement with the flag nation made in
advance or may be considered inherent in a request from the vessel’s master for assistance,
If a prior arrangement has been made, protective measures may be taken for the purposes
and subject to the limitations of that agreement. The U.S. offer of distress assistance to
friendly innocent neutral vessels in the Persian Gulf and Strait of Hormuz flying a nonbel-
ligerent flag, outside declared war/exclusion zones, that are not carrymg contraband or
resisting legitimate visit and search by a Persian Gulf belligerent, is a recent example.
Dep’t St. Bull,, July 1988, at 61.

4 The Posse Comitatus Act was originally enacted by the Act of June 18, 1878, sec.
15, 20 Stat. 152 (codified in 18 U.S.C. sec. 1385) in reaction to the excessive use of and
resulting abuses by the U.S. Army in the southern states while enforcing the reconstruction
laws., See Furman, Restrictions Upon Use of the Army Imposed by the Posse Comitatus
Act, 7 Mil. L. Rev. 85, 92-96 (1960).

55 14 US.C. sec. 89 (1982).

% Rice, New Laws and Insights Encircle the Posse Comitatus Act, 104 Mil, L. Rev. 102
(1984); Meeks, Jilegal Law Enforcement: Aiding Civil Authorities in Violation of the Posse
Comitatus Act, 70 Mil. L. Rev. 83 (1975). See also DOD Directive §525.5 (series), Subj:
DoD Cooperation with Civilian Law Enforcement Officials; Posse Comitatus Act, and
relevant OPORDERS/OPLANS for current policy and procedures. Policy waivers may be

(continued...)
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Additionally, Congress has specifically authorized the limited use of military facilities,
platforms, and equipment to assisst Federal authorities in the interdiction at sea of narcotics
and other controlled substances.

3.12.1 Providing Information to Law Enforcement Agencies. It is ordinarily permissible to
provide Federal, State or local law enforcement officials with information acquired during
the course of military operations that may be relevant to a violation of any law within the
jurisdiction of those officials. However, such operations may not be undertaken with the
purpose of acquiring such information for law enforcement officials unless specifically
authorized by applicable law or regulation.

3.12.2 Use of Military Equipment and Facilities. Consistent with mission requirements,
available equipment (including shipboard or aircraft systems), base facilities, and research
facilities may be made available upon request to Federal, State, or local law enforcement
authorities subject to approval of higher authority.

3.12.3 Use of DOD Personnel. The use of U.S. Army or U.S. Air Force personnel for
purposes of providing direct assistance to law enforcement authorities is generally
prohibited. Absent a waiver from the Secretary of the Navy or other approval authori%
that prohibition is applicable to the U.S. Navy and U.S. Marine Corps personnel as well.

3.12.4 DOD Mission in Drug Interdiction. The National Defense Authorization Act of
1989 assigned DOD as single lead agency responsible for coordinating all detection and
monitoring of aerial and maritime transit of illegal drugs into the United States.$! It also
directed DOD to integrate U.S. command, control, communications and intelligence (C3I)
assets dedicated to drug interdiction into an effective communications network.

56(...continued)
granted on a case by case basis by the Secretary of the Navy,

57 10 U.S.C. secs. 371-378 (1982).
58 See SECNAVINST 5820.7 (series) and enclosure 2 to DOD Directive 5525.5.

59 See SECNAVINST 5820.7 (series) and paragraph A of enclosure 3 to DOD Directive
5525.5. The cognizant OPLAN/OPORDER may provide additional guidance.

0 See SECNAVINST 5820.7 (series) and enclosures 3 and 4 to DOD Directive §525.5.
The cognizant OPLAN/OPORDER may provide additional guidance,

61 pyb, L. 100-456, sec. 1102(a), 10 U.S.C. sec. 113 note.
€ pyp, L. 160-456, sec. 1103, 10 11.S.C. sec. 374 note.
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3.12.5 Use of U.S. Navy Ships in Support of Drug-Interdiction Operations. Consisient
with Congressional direction, U.S. Navy ships operating in waters designated by the
Secretary of Defense (in consultation with the Attorney General) as a drug-interdiction area
are required to have embarked a Coast Guard officer who is trained in law enforcement
and who has power to arrest, search, and seize property or persons suspected of violations
of US. law. In consonance with the right of the flag state under international law to
exercise jurisdiction over vessels flying its flag, a U.S. Navy ship with an appropriately
authorized Coast Guard officer on board may approach and stop, anywhere in international
waters or in U.S. national waters, any U.S. flag vessel which, on reasonable grounds, is
believed to be engaged in the illicit traffic of narcotics or psychotropic substances. In such
circumstances, any resultant search, seizure or arrest will be accomplished by the embarked
Coast Guard officer.

Foreign flag vessels encountered by U.S. Navy ships in the U.S. territorial sea or
contiguous zone (see paragraph 1.5.1) under circumstances indicating that the vessel may
be engaged in the illicit traffic of narcotics or psychotropic substances may be similarly
approached and stopped, and boarded by the embarked Coast Guard officer. In interna-
tional waters, foreign flag vessels may be boarded and, if warranted, seized for drug-inter-
diction purposes only under one or more of the following circumstances: with flag state
consent; in hot pursuit originating in the U.S. territorial sea or contiguous zone; or if the
vessel is the mother ship of one or more craft operating in the U.S. territorial sea or
contiguous zone. In addition, a vessel in international waters may be boarded with the
consent of the master, but seizure may only occur under one of the foregoing circumstances.
Foreign flag nation consent may consist of a bilateral agreement covering all such
encounters or may be granted by that nation for the particular occasion. In all drug
interdiction cases involving seizure of a foreign flag vessel beyond 12 nautical miles from
the U.S. coast, concurrence must be obtained through the Department of State.%3

e Trainor, Coping with the Drug Runners at Sea, Nav, War C, Rev., Summer 1987,
at 77; Young, Griffes & 'fomaselli, Customs or Coast Guard?, U.S. Naval Inst. Proc., Aug.
1987, at 67. SECDEF has approved rendering of U.S. Navy assistance to the U.S. Coast
Guard in support of drug interdiction activities. See Annex AS3-1. Applizable guidance
may be found in CINCLANTFLT OPORD 2120 and COMTHIRDFLT OPORD 230.
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CHAPTER 4

Safeguarding of U.S. National Interests
in the Maritime Environment

4.1 INTRODUCTION

This final chapter of Part I -- Law of Peacetime Naval Operations examines the
broad principles of international law that govern the conduct of nations in protecting their
interests at sea during time of peace. As noted in the preface, this publication provides
general information, is not directive, and does not supersede guidance issued by the
commanders of the unified and specified commands, within the scope of their authority, and
in particular any guidance they may issue that delineate.the circumstances and limitations under
which the forces under their command will initiate and/or continue engagement with other
forces encountered.

Historically, international law governing the use of force between nations has been
divided into rules applicable in peacetime and rules applicable in time of war.! In recent
years, however, the concepts of both "war" and "peace" have become blurred and no longer
lend themselves to clear definition.2 Consequently, it is not always possible, or even useful,
to try to draw neat distinctions between the two. Full scale hostilities continue to break
out around the world, but few are accompanied by a formal declaration of war.3 At the
same time, the spectrum of armed conflict has widened and become increasingly complex.?
At one end of that spectrum is total nuclear war; at the other, insurgencies and state-spon-

1, Grotius, De Jure Belli Ac Pacis 832 (Kelsey, transl. 1925).
2 McDougal & Feliciano 7-9.

3 A number of reasons have been advanced as to why nations conduct hostilities
without a formal declaration of war: (1) a desire to avoid being branded as aggressors and
of later being compelled to pay reparations; (2) a desire to avoid triggering the sanctions
and peace enforcement provisions of Chapters VI and VII of the UN Charter; (3) the
"outlawry" of war by article 2 of both the Kellogg-Briand Pact of 1928 and the UN Charter
of 1945; (4) the post-World War 11 war crimes trials in Nuremberg and Tokyo; (5) the fear
of embargo on war supplies under national legislation of neutral countries; and (6) the fear
lield by an aitacked weaker nation of widening localized hostilities. Stone 311, See also
paragraph 7.1 and note 6 thereto below.

4 Kidron & Smith, The War Atlas: Armed Conflict--Armed Peace (1983); McDougal
& Feliciano 97-120,




sored terrorism.> For the purposes of this publication, however, the conduct of armed
hostilities involving U.S. forces, irrespective of character, intensity or duration, is addressed
in Part II -- Law of Naval Warfare.

4.1.1 Charter of the United Nations. Article 2, paragraph 3 of the Charter of the United
Nations® provides that:

All Members shall settle their intemational disputes by peaceful means in such
a manner that international peace and security, and justice, are not endangered.

Article 2, paragraph 4 provides that:

All Members shall refrain in their iniernational relations from the threat or use
of force against the territorial integrity or political independence of any state_’ or
in any other manner inconsistent with the Purposes of the United Nations.

In combination, these two provisions establish the fundamental principle of modern
international law that nations will not use force or the threat of force to impose their will
on other nations or to otherwise resolve their international differences.

Article 39 of the Charter looks to the Security Council to enforce this prohibition
by providing:

5 Terry, Countering State-Sponsored Terrorism: A Law-Policy Analysis, 36 Nav. L. Rev.
159 (1986); Terry, An Appraisal of Lawful Military Response to State-Sponsored Terrorism,
Nav. War C. Rev,, May-June 1986, at 59.

6 Charter of the United Nations, 26 June 1945, 59 Stat. 1031, T.S. No. 993, 3 Bevans
1153, as amended in 1963, 1965 and 1971, reprinted in AFP 110-20, chap. 5. As of August
1989, there were 159 nations members of the United Nations. The few nations not niembers
of the United Nations include Kiribati, the two Koreas, Liechtenstein, Monaco, Nauru,
Samoa, San Marino, Switzerland, Tonga, and Tuvalu,

7 The Purposes of the UN Charter are set forth in Article 1 of the Charter., They
include:

To maintain international peace and security, and to that end: to take
effective collective 1acasures for the prevention and removal of threats to the
peace, and for the suppressioii of acis of aggression or other breaches of the
peace, and to bring about by peaceful means, and in conformity with the
principles of justice and international law, adjustment or settlement of
international disputes or situations which might lead to a breach of the
peace.




The Security Council shall determine the existence of any threat to the peace, @
breach of the peace, or act of transgression and shall . . . decide what measures
shall be taken . . . to maintain or restore international peace and security.

Article 51 of the Charter provides, however, that:

Nothing in the . . . Charter shall impair the inherent right of individual or
collective self-defense if an armed attack occurs against a Member . . . until the
Security Council has taken measures necessary to maintain international peace
and security. . . .

The following paragraphs discuss some of the measures that nations, acting in
conformity with the Charter of the United Nations, may take in pursuing and protecting
their national interests at sea during peacetime.

4.2 NONMILITARY MEASURES

4.2.1 Diplomatic. As contemplated by the United Nations Charter, nations generally rely
on peaceful means to resolve their differences and to protect their interests. Diplomatic
measures include all those political policy actions taken by one nation to influence the
behavior of other nations within the framework of international law. They may involve
negotiation, concnhatlon or mediation, and may be cooperatwe or coercive (e.g., severing
of diplomatic relatxons) The behavior of an offending nation may be curbed by appeals
to world public opinion as in the General Assembly, or, if their misconduct involves a
threat to or breach of the peace, by bringing the issue before the Security Council.
Ordinarily, however, differences that arise between nations are resolved or accommodated
through the normal day-to-day, give-and-take of international diplomacy. The key point is
that disputes between the U.S. and other nations arising out of conflicting interests in the
maritime environment, or having their origin elsewhere but impacting on U.S. uses- of the

8 The Charter also contemplates the Security Council enforcing its decisicns through '
both peaceful and forceful measures. However, armed forces have never been assigned to
UN Command (except in the case of the Korean War). The veto power exercised by the
permanent members of the Security Council has prevented the Council from being able to
carry out effectively, or in the manner contemplated by the framers of the Charter, its role
in the maintenance of international peace and security. As a result, member nations must
rely upon their inherent right of individual and collective self-defense to deter aggression

and maintain international peace and security, Self-defense is discussed in paragraph
4.3.2. Nations thus continue to act in their own self-interest in a horizontally structured
world in which sovereignty continues to play an extremely important role.

9 2 Restatement (Third), sec. 905, Comments & Reporters’ Notes,
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seas, are normally addressed and resolved through diplomatic channels and do not involve
resort to the threat or use of force.

10 Under the U.S. Constitution, the President is responsible for the conduct of U.S.
foreign policy. In overseas areas, the President principally exercises that responsibility
through the chief U.S. diplomatic and consular representative to the country concerned,
also known as the Chief of Mission. The Chief of Mission is required, under the direction
of the President, to exercise "full responsibility for the direction, coordination, and
supervision of all Government employees in that country (except for employees under the
command of a United States area military commander)," to keep fully and currently
informed with respect to "all activities and operations of the Government within that
country," and to insure that all government employees in that country (except for employees
under the command of a U.S. area military commander) "comply fully with all applicable
directives of the chief of mission." Further any U.S. government agency having employees
in a foreign country is required to "keep the chief of mission to that country fully and
currently informed with respect to all activities and operations of its employees in that
country,” and to "insure that all of its employees (except for employees under the command
of a United States area military commander) comply fully with all applicable directives of
the chief of mission,” 22 U.S.C. sec. 3927, This requirement is included in each
Presidential letter to chiefs of mission. That letter currently includes the following:

As Commander-in-Chief, I have authority over United States military forces.
On my behalf you have responsibility for the direction, coordination,
supervision, and safety, including security from terrorism, of all Defense
Department personnel in [country] except those forces under the operational
command and control of a United States area military commander and
“personnel detailed to international organizations. Defense Attache offices,
-units engaged in security assistance, and other DOD components attached
to your Mission, as well as other Defense Department activities which may
have an impact upon the conduct of our-diplomatic relations with [country]
fall within your responsibility.

Dep’t St. Bull.,, March 1987, at 40.

These requirements are implemented for deployed naval forces in U.S. Navy Regulations,
1973. Article 0911 provides that the senior officer present in a deployed naval force,
insofar as possible, shall preserve close relations with the diplomatic and consular
representatives of the United States. Article 0912 also provides that in the absence of a
diplomatic or consular representative of the United States, the senior officer present.in a
forcign country has authority, among other things, to communicate or remenstrate with
foreign civil authorities as may be necessary. Further, article 0914 provides that on
occasions when injury to the United States or to citizens thereof is committed or threatened
in violation of the principles of international law or in violation of rights existing under
a treaty or other international agreement, the senior officer present shall consult with the
diplomatic or consular representatives of the United States, if possible, and shall take such

(continued...)
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422 Economic. Nations often utilize economic measures to influence the actions of
others. The granting or withholding of "most favored nation" status to another country is
an often used measure of economic policy. Similarly, trade agreements, loans, concession-
ary credit arrangements and other aid, and investment opportunity are among the many
economic measures that nations extend, or may withhold, as their national interests
dictate.!! Examples of the coercive use of economic measures to curb or otherwise seek
to influence the conduct of other nations include the suspension of U.S. grain sales and the
embargo on the transfer of U.S. technology to the offending nation,'? boycott of oil and
other export products from the offending nation,! and suspension of "most favored nation"
status and the assertion of other economic sanctions.

4.2.3 Judicial. Nations may also seek judicial resolution of their peacetime disputes, both
in national courts and before international tribunals. A nation or its citizens may bring a

m(...continued)

action as is demanded by the gravity of the situation, within the confines dictated by U.S.
policies or strategies.

On the matter of requests for asylum, see paragraph 3.3 above,

11 Gee 12 Whiteman 311-21 and 2 Restatement (Third), sec. 905 Comment f at 382,
and Reporters’ Note 8, at 300-0°  discussions of retorsion, or unfriendly but lawful acts
not involving the use of for. in response to objectionable acts of another nation,
retaliation and reprisal.

2 The United States took these actions, among others, in its initial response to the
Christmas 1979 invasion of Afghanistan by the Soviet Union. Presidential Address to the
Nation, 4 January 1980, Dep’t St. Bull,, Jan, 1980, at B. This embargo was lifted in April
1981. Dep’t St. Bull,, Oct. 1982, at 42. Similar actions were taken by the United States
in December 1981 in response to Sovnet-msplred repression in Poland. Dep’t St. Bull,, Feb.
1982, at 8.

13 The United States took these actions against Libya in response to the continuing
pattern of Libyan activity to promote instability and terrorism which violates accepted
international norms of behavior. Pres. Proclamation No. 4907, 10 March 1982, 49 Fed.
Reg. 10,507, repealed and replaced by Proclamation No. 5141, 23 Dec. 1983, 48 Fed. Reg.
56,929, and Exec. Order No. 12,538, 1S Nov. 1985, 50 Fed. Reg. 47,527, 19 U.S.C. sec. 1862
note (Supp. II1, 1985). \

14 The United States took such actions against Nicaragua-on 1 May 1985, Dep’t St.
Bull,, July 1985, at 74-75, under the International Emergency Economic Powers Act of 1977,
50 U.S.C. sec. 1702 et seq. (1982) and other statutory authority. See also Terry, The
Iranian Hostages Crisis: International Law and United States Policy, 32 JAG J. 31, at
53-56 (1982).




legal action against another nation in its own national courts, provided the court has
jurisdiction over the matter in controversy (such as where the action is directed against
property of the foreign nation located within the territorial jurisdiction of the court) and
provided the foreign nation does not interpose a valid claim of sovereign immunity.
Similarly, a nation or its citizens may bring a legal action against another nation in the
latter’s courts, or in the courts of a third nation, provided jurisdiction can be found and
sovereign immunity is not interposed.

Nations may also submit their disputes to the International Court of Justice for
resolution. Article 92 of the United Nations Charter establishes the International Court of
Justice as the principal judicial organ of the United Nations. No nation may bring another
before the Court unless the latter nation first consents. That consent can be general and
given beforehand or can be given in regard to a specific controversy.

In 1946, the U.S. formally accepted compulsory jurisdiction of the Court, in relation
to any other nation that had accepted the same obligation, for all disputes involving
interpretation of a treaty, a question of international law, or the breach of an international
obligation. In doing so, however, the U.S. reserved the right to refuse to accept the
jurisdiction of the International Court in any matter that is "essentially within the domestic
jurisdiction of the United States as determined by the United States."™® On. 7 October
1985, the United States announced the termination of its acceptance of compulsory
jurisdiction effective 7 April 1986. Of the 157 nations that are parties to the International
Court of Justice by virtue of their membership in the United Nations, only 45 accept
compulsory jurisdiction of the Court. All but six of those 45 nations have reservations
similar to that which had been asserted by the U. sV

4.3 MILITARY MEASURES

The mission of all U.S. military forces is to deter aggression and, should deterrence
fail, to engage and defeat the aggressor in armed conflict so as to restore international

15 On sovereign immunity see DA Pam 27-161-1, at ch. 5; Franck & Glennon, Foreign
Relations and National Security Law: Cases, Materials and Simulations 214-26 (1987);
Brownlie, Principles of Public International Law 321-344 (3d ed. 1979). The United Siates
has waived its sovereign immunity in certain types of cases. See, e.g., the Public Vessels
Act, 46 U.S.C. sec. 781 et seq., the Suits in Admiralty Act, 46 U.S.C. sec. 741 et seq., and
the Federal Tort Claims Act, 28 U.S.C. sec. 2671 et seq.

16 {55, Declaration of 14 August 1946, 61 Stat. 1218 (1947). See 2 Restatement
(Third), sec. 903 Reporters’ Note 3, at 362-70.

17 pep't St. Bull., Jan. 1986, at 67; 24 Int’l Leg. Mat’ls 1742 (1985).
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peace and security.’® In order to deter aggression, U.S. military forces must be both
capable and ready, and must be perceived to be so by potential aggressors. Equally
important is the perception of other nations that, should the need arise, the U.S. has the
will to use its forces in individual or collective self-defense.!

18 National Security Strategy of the United States, The White House, January 1988,
at 3-4 & 13-14,

9 The conditions necessary to obtain and maintain that political will have been

described in several useful ways. A former Secretary of Defense has identified the following
six tests:

o The United States should not commit forces to combat unless our vital
interests are at stake. Our interests, of course, include interests of our allies.

o If the United States decides it is necessary to commit its troops to combat
in a specific situation, we must commit them in sufficient numbers and with
sufficient support to win.

o If we do decide to commit forces to combat, we must have clearly defined
political and military objectives.

o The relationship between our objectives and the forces we have committed
-- their size, composition, and disposition -- must be continually reassessed
and adjusted as necessary.

o Before the United States commits combat forces abroad, the U.S.
government should have some reasonable assurance -of the support of the
American people and their elected representatives in Congress.

o The commitment of U.S forces to combat should be a last resort -- only
after diplomatic, political, economic, and other efforts have been made to
protect our vital inierests.

SECDEF Weinberger, Annual Report to the Congress FY 1987, at 78-79 (1986). See also
New York Times, 29 Nov. 1984, at A-5. A Secretary of State has described when the use
of power is legitimate, and thus supported by the American people:

o Not when it crushes the human spirit and tramples human freedom, but
when it can help liberate a people or support the yearning for freedom;

o Not when it imposes an alien will on an unwilling people, but when its aim
is to bring peace or to support peaceful processes; when it prevents others
from abusing their power through aggression or oppression; and

(continued...)
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43.1 Naval Presence. U.S. naval forces constitute a key and unique element of our
national military capability. The mobility of forces operating at sea combined with the
versatility of naval force composition -- from units operating individually to multi-
battle-group formations -- provide the National Command Authorities with the flexibility
to tailor U.S. military presence as circumstances may require.

Naval presence, whether as a showing of the flag during port visits or as forces
deployed in response to contingencies or crises, can be modulated to exert the precise
influence best suited to U.S. interests. Depending upon the magnitude and immediacy of
the problem, naval forces m~:' be positioned near areas of potential discord as a show of
force or as a symbolic expression of support and concern. Unlike land-based forces, naval
forces may be so employed without political entanglement and without the necessity of
seeking littoral nation consent. So long as they remain in international waters and
international airspace (i.e., beyond the territorial sea or archipelagic waters), U.S. warships
and military aircraft enjoy the full spectrum of the high seas freedoms of navigation and
overflight, including the right to conduct naval maneuvers, subject only to the requirement
to observe international standards of safety, to recognize the rights of other ships and .
aircraft that inay be encountered, and to issue NOTAMs and NOTMARSs as the circumstan-
ces may require. Deployment of a carrier battle group into the vicinity of areas of tension
and augmentation of U.S. naval forces to deter interference with U.S. commercial shipping
in an area of armed conflict provide graphic illustrations of the use of U.S. naval forces in
peacetime to deter violations of international law and to protect U.S. flag shipping.20

19(...continued)
o Not when it is applied unsparingly, without care or concern for innocent
“life, but when it is applied with the greatest efforts to avoid unnecessary
casualties and with a conscience troubled by the pain-unavoidably inflicted.

When we act in accordance with our principles and within the realistic limits
of our power, we can succeed. And on such occasions we will be able to
count on the full support of the American people. . . .

Secretary of State Shultz, Address at Yeshiva University, 9 Dec. 1984, Dep’t St, Bull,, Feb.
198§, at 3.

2 ys. Navy, Strategic Concepts of the U.S. Navy, NWP 1 (Rev. A), para. 3.4.3;
Watkins, The Maritime Strategy, U.S. Naval Inst. Proc, Supp., Jan. 1986, at 7-8; Neutze,
Bluejacket Diplomacy: A Juridical Examination of Naval Forces in Support of United
States Foreign Policy, 32 JAG J. 81, at 83 (1982). See also paragraph 2.4.3.1 above
regarding NOTAMs and NOTMARs.




432 The Right of Self-Defense. The Charter of the United Nations recognizes that all
nations enjoy the inherent?! right of individual and collective self-defense?? against armed
attack.23 U.S. doctrine on self-defense, set forth in the JCS Peacetime Rules of Engage-
ment for U.S. Forces, provides that the use of force in self-defense against armed attack,
. or the threat of imminent armed attack, rests upon two elements:

1. Necessity -- The requirement that a use of force be in response to a hostile act
or hostile intent.

2. Proportionality -- The requirement that the use of force be in all circumstances
limited in intensity, duratinn, and scope to that which is reasonably required to
counter_ the attack or threat of attack and to ensure the continued safety of U.S.
forces.

21 The "inherent" right of self-defense refers to the right of self-defense as it existed
in customary international law when the UN Charter was written, See Lillich, Forcible
Self-Help to Protect Nationals Abroad (U.S. Naval War College, International Law Studies
1969-1970, forthcoming); Harlow, The Legal Use of Force ... Short of War, U.S. Naval Inst.
Proc., Nov. 1966, at 89; Fairley, State Actors, Humanitarian Intervention and International
Law: Reopening Pandora’s Box, 10 Ga. J. Int’l & Comp. L. 29 (1980).

22 See 2 Restatement (Third), sec. 905. Collective self-defense is co;lsidered in
paragraph 7.2.2 below.

23 While the literal English language of Article 51 limits self-defense to cases where
"armed attack occurs,” state practice such as in the case of the 1962 Cuban Quarantine
(see note 26 below) has generally recognized that "armed aggression” rather than "armed
attack" justifies the resort to self-defense; this posmon is supported by the“equally
authentic French text of Article 51: "agression armee." = Anticipatory self-defense is
discussed in paragraph 4.3.2.1.

24 See 2 Restatement (Third), sec. 905(1)(a) & Comment 3, at 387.

25 See 2 Restatement (Third), sec. 905(1)(b) & Reporters’ Note 3, at 388-89.. U.S. Navy
Regulations, 1973, article 0915, addressing the legality of resort to the use of force against
a foreign nation, reflects these principles:

1. The use of force in time of peace by United States naval personnel against
another nation, or against anyone within the territories thereof, is illegal
except as an act of self-defense. The right of self-defense may arise in order
to couniter either thie use of force, or an immediate threat of the use of force.

2. The conditions calling for the application of the right of self-defense

cannot be precisely defined beforehand, but must be left to the sound

judgment of responsible naval personnel who are to perform their duties in
(continued...)
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Customary international law has long recognized that there are circumstances during
time of peace when nations must resort to the use of armed force to protect their national
interests against unlawful or otherwise hostile actions by other nations. A number-of legal
concepts have evolved over the years to sanction the limited use of armed forces in such
circumstances (e.g., intervention,”” =mbargo,?’ maritime quarantine). To the extent that

2'5(...continued)
this respect with all possible care and forbearance. The right of self-defense
must be exercised only as a last resort, and then only to the extent absolutely
necessary to accomplish the end required.

3, Force must never be used with a view to inflicting punishment for acts
already cornmitted.

26 while difficult of precise definition, intervention is generally recognized in
international law as at least including the use of force which results in the interference by
one nation in matters under the exclusive jurisdiction of another nation, for instance
interference in its domestic or foreign affairs. It is also sometimes referred to as
interference with the sovereignty of another nation. Intervention frequently involves the
non-permissive entry into the territory of another nation. Any action constituting
substantial interference with or harassment of a foreign private or public vessel on the high
seas may be considered as an impairment of the foreign nation’s sovereignty.

Every nation has the obligation under international law to respect the sovereignty of every
other nation. A violation of that sovereignty by intervention is therefore a violation of
international law unless justified by a specific rule to the contrary, such as the rights of
self-defense and of humanitarian intervention to prevent a nation from committing
atrocities against its own subjects which is itself a violation of international law. There has
been, however, considerable disagreement over this latter rationale.

Intervention may be accomplished either with or without the use of force. Self-defense
against armed attack or the threat of imminent attack is clearly a necessary prerequisite
for-armed intervention. Intervention is justified under the following circumstances, which
are not all inclusive:

1. To protect nations which request intervention in the face of an external
threat and in certain other special cases. The intervention by the United
States in the Dominican Republic-in 1965 is illustrative of this circumstance.

2, In response to a request of the government of a nation for assistance in
repelling threatened or attempted subversion directed from another country.
Examples of this circumstance include the U.S. and British actions in
Lebanon (1958) and Jordan (1957-58), and the U.S. action in Vietnam
(1963-75). However, if the threatened or attempted subversion is principally
(continued...)
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z‘(...continued)
from internal sources not externally directed, intervention may be improper.

3. A serious danger to the territory of a nation may arise either as a result
of a natural catastrophe in another nation or as a result of the other nation
deliberately or negligently employing its natural resources to the detriment
of the first nation. For example, the reservoirs of Nation A on the upper
reaches of u river might be damaged by natural forces, posing a threat to
Nation B on the lower reaches. Intervention by the threatened nation (Nation
B) is justified if the other nation (Nation A) is not able and prepared to
provide a timely and effective remedy and provided that the UN Security
Council is iimmediately advised of the intervention.

4. To protect the lives and property of a nation’s ciiizens abroad, particular-
ly its diplomatic personnel. State practice has tolerated the-use of force to
protect a nation’s citizens outside its borders where the individuals were in
imminent danger of irreparable harm and the nation in whose territory the
individuals were located could not or would not protect them. The 1976
Israeli raid at Entebbe Airport, the 1977 West German raid at Mogadishu,
Somalia, the 1980 U.,S. Iranian hostage rescue attempt, and the 1983 U.S.
intervention in Grenada are examples of self-defense being asserted on behalf
of one nation’s citizens in the territory of another.

See 1976 Digest of U.S. Practice in International Law 3-11; 2 Restatement (Third), sec. 905
Comment g, at 383; Ronzitti, Rescuing Nationals Abroad Through Military Coercion and
Intervention on Grounds of Humanity (1985); and Dean, Self-Determination and U:S.
Support of Insurgents, A Policy-Analysis Model, 122 Mil. L. Rev. 149 (1988).

The Entebbe raid is discussed in Contemporary Practice of the U.S., 73 Am, J. Int’l L 122
(1979); Salter, Commando Coup at Entebbe: Humanitarian Intervention or Barbaric
Aggression? 11 Int’l Lawyer 331 (1977); Boyle, International Law in Time of Crisis: From
the Entebbe Raid to the Hostages Convention, 75 Nw. U.L. Rev. 769 (1980); Boyle, The
Entebbe Hostages Crisis, 29 Neth. Int’l L. Rev. 32 (1982). See Stevenson, 90 Minutes at
Entebbe (1976) and Ben-Porat, Haber & Schiff, Entebbe Rescue (1977).

The Iranian hostage rescue attempt is described in 78 Am, J. Int’l L, 200 (1984), UN Doc.
$/13908, 25 April 1980, Beckwith & Know, Delta Force (1983) and Ryan, The Iranian
Rescue Mission: Why It Failed (1985), and discussed in Terry, The Iranian Hostages:
International Law and United States Policy, 32 JAG J. 31 (1982).

The Grenada operation is described in O’Shaughnessy, Grenada: Revolution, Invasion and
Aftermath (1984) and The Grenada Papers (Seabury & McDougall, eds. 1984), and
discussed in 78 Am. J. Int’l L. 200-04 (1984), UN Doc. S/16076, 25 October 1983, The
United States Action in Grenada, 78 Am. J. Int’l L. 131-75 (1984) and Maizel,,lntervention

(continued...)
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such concepts have continuing validity under the Charter of the United Nations, they are
premised on the broader principle of self-defense.

The concept of maritime quarantine provides a case in point, Maritime quarantine
was first invoked by the United States as a means of interdicting the flow of Soviet strategic
missiles irio Cuba in 1962. That action involved a limited coercive measure on the high
seas applicable only to ships carrying offensive weaponry to Cuba and utilized the least
possible military force to achieve that purpose. Tiiat action, formally ratified by the
Orgarization of American States (OAS), has been widely approved as a legitimate exercise
of the inherent right of individual and collective self-defense recognized in Article 51 of the
UN Charter.28

4.3.2.1 Anticipatory Self-Defense. Included within the inherent right of self-defense is the
right of a nation (and its armed forces) to protect itself from imminent attack. Internation-
al law recognizes that it would be contrary to the purposes of the United Nations Charter
if a threatened nation were required to absorb an aggressor’s initial and potentially
crippling first strike before taking those military measures necessary to thwart an imminent
attack. Anticipatory self-defense involves the use of armed force where there is a clear

26, continued)
in Grenada, 35 JAG J. 47 (1986).

2T An embargo is a form of peacetime coercion technically consisting of the detention
of vessels of a nation alleged to have committed a breach of international law. A boycott,
on the other hand, is the suspension of trade with an offending nation. In practice, the
concepts of embargo and boycott have become blurred into a broader means of preventing
the import, export, movement or other dealing in goods, services or financial transactions
to exert pressure on an offending nation. An embargo or boycott may be used, for example,
to preclude an alleged aggressor nation from increasing its war-making potential, or to
prevent the aggravation of civil strife in a nation in which it may be occurring. See 12
Whiteman 344-49,

28 At the time, the U.S. Government characterized the quarantine as a sanction
imposed by collective agreement pursuant to article 52 of the UN Charter, and did not rely
on self-defense to justify its actions, Chayes, The Cuban Missile Crisis: International
Crises and the Role of Law (1974); Robertson, Blockade to Quarantine, JAG J., June 1963,
at 87; McDevitt, The UN Charter and the Cuban Quarantine, JAG J., April-May 1963, at
71; McDougal, The Soviet-Cuban Quarantine and Self-Defense, 57 Am. J. Int’l L. 597
(1963); Christol & Davis, Maritime Quarantine: The Naval Interdiction of Offensive
Weapons and Associated Material to Cuba, 1962, 57 Am, J. Int’l L, §25; Mallison, Limited
Mavsl Blockade or Quarantine-Interdiction: . Tational and Collective Defense Claims Valid
U.-.. 'r International Law, 31 Geo. Wash. L. Rev. 335 (1962).
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necessig that is instant, overwhelming, and leaving no reasonable choice of peaceful
means.

4322 JCS Peacetime Rules of Engagement (ROE). The JCS Peacetime Rules of
Engagement for U.S. Forces are the primary means by which competent military authority
in peacetime authorizes commanders to take those actions necessary for the self-defense
of the forces they command,30 the self-defense of the nation and its citizens, and the
protection of national assets worldwide 3! Although they do not, and cannot cover all
possible situations that may be encountered by the naval commander at sea, the JCS

29 The Caroline Case, 2 Moore 409-14, discussed in Bunn, International Law and the
Use of Force in Peacetime: Do U.S. Ships Have to Take the First Hit?, Nav. War C. Rev.,
May-June 1986, at 70; and Jennings, The Caroline and McLeod Cases, 32 Am. J. Int’l L.
82 (1938).

% Self-defense, in relation to a unit of U.S. naval forces, is the act of defending from
attack or threat of imminent attack that unit (or element thereof), or U.S. citizens or U.S.
flag vessels or other U.S. commercial assets in the vicinity of that unit, Generally, this
concept relates to localized, low-level situations that are not preliminary to prolonged
engagements. The response of two U.S. Navy F-14 aircraft to the attack by two Libyan
Su-22 aircraft over the Gulf of Sidra on 14 August 1981 was an exercise of unit self-defense
against a hostile force that had committed a hostile act and posed a continuing threat of
immediate attack. UN Doc. S/17938, 25 March 1986; Neutze, The Gulf of Sidra Incident:
A Legal Perspective, U.S. Naval Inst. Proc., Jan. 1982, at 26; Parks, Crossing the Line,
U.S. Naval Inst. Proc., Nov. 1986, at 40 & 43. On the other hand, the shootdown of two
Libyan MiG-23s on 4 January 1989 by two F-14s over international waters of the
Mediterranean Sea more than 40 nm off the eastern coast of Libya, after repeatedly turning
on them and not breaking off the intercept, was an act of unit self-defense against units
demonstrating hostile intent. UN Doc. S/20366, 4 January 1989. See Figure SF2-11.

3 Self-defense, in relation to the United States as a nation, is the act of defending the
United States and U.S. forces from attack or threat of imminent attack. This concept
relates to regional or global situations possibly preceding prolonged engagements and
related to unstable international relations. The concept of self-defense is also invoked in
confrontations between U.S. forces and foreign forces who are involved in an international
armed conflict both where the United States remains neutral or is otherwise not a party
to the conflict and where the United States is a party to the conflict. For a more detailed
discussion of neutrality and its impact on naval operations, see chapter 7. U.S. forces
exercised national self-defense in response to Libya’s attacks on U.S. forces in the Gulf of
Sidra on 24-25 March 1986, and to Libya’s support for international terrorism in the
attacks on Tripoli and Benghazi on 14 April 1986, U.S, Letter to UN Security Council, 25
March 1986, UN Doc. S/17938, reprinted in Dep’t St. Bull.,, May 1986, at 80; Presidential
Letters to Congress, 26 March 1986, 22 Weekly Comp. Pres. Doc. 423; Presidential Letters
to Congress, 16 April 1986, reprinted in Dep’t St. Bull,, June 1986, at 8; U.S. Letter to UN
Security Council, 14 April 1986, UN Doc. S/17990. See also 80 Am. J. Int’l L. 632 (1886).
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Peacetime ROE provide definitive guidance for U.S. military commanders for the use of
armed forcg in self-defense commensurate with international law and U.S. national security
objectives.>? A principal tenet of those ROE is the responsibilit ity of the commander to take
all necessary and appropriate action for his unit’s self- defense3 Subject to that overriding
responsibility,“ the full range of options are reserved to the National Command Authorities
to determine the response that will be made to hostile acts and demonstrations of hostile
intent. As noted in the preceding paragraphs of this chapter, those options may involve
nonmilitary as well as military measures.

4.4 INTERCEPTION OF INTRUDING AIRCRAFT

Al nations have complete ana exclusive sovereig ., over their national airspace, i.e.,
the airspacz above their land territory, internal waters, archipelagic waters (if any), and
territorial seas (see paragraph 1.8). With the exception of transit overflight of international
straits and archipelagic sea lanes (see paragraph 2.3.3 and 2.3.4.1), and assistance entry to
assist those in danger of being lost at sea (see paragraph 2.3.2.5), authorization must be
obtained for any intrusion by a foreign aircraft (military or civil) into national airspace (see
paragraph 2.5). That authorization may be flight specific, as in the case of diplomatic
clearance for the visit of a military aircraft, or general, as in the case of commercial air
navigation pursuant to the 1944 Convention on International Civil Aviation (the "Chicago
Convention").

Customary international law provides that a foreign aircraft entering national
airspace without permission due to distress (e.g., air hijacking) or navigational error may

2 Roach, Rules of Engagement, Nav. War C. Rev., Jan.-Feb. 1983, at 46-53.

3 cojf.defense pursuit, sometimes termed immediate pursuit, must he distinguished
from 1>, .~ncept of "hot pursuit® discussed in paragraph 3.9 above,

Contact with a foi cign force-committing a itostile act o armed attack or displaying hostile
intent or threat of armed attack against the United States, its forces, a U.S, flag vessel,
U.S. citizens or their property must be reported immediately by the fastest possible means
to JCS, :'NO/CMC, and the appropriate uaified and component commanders (OPREP-1).
Where circumstances perm:it, guidance as to the use of armed force in defense should be
sought. However, where the circumstances- are suck that it is impractical to await such
guidance, it is the responsibility of the on-scene commander to take such measures of
self-defense to protect his force as are necessary and proportionate, consistent with appli-
cable rulcs of engagement (see paragraph 4.3.2).

3 it shouid be noted that higher authcrity can modify this requirement to order him
not to use armed force except in response to an actual attack (i.e., noi authorize a unit
commander to respond to hostile intent). Higher authority can also define those types of
activity which are indicative of hostile intent. Indeed, the NCA may order- that the unit
commander will not respond even if attacked.
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be required to comply with orders to turn-back or to land. In this connection the Chicago
‘ Convention has been amended to provide:

1. That all nations must refrain from the use of weapons against civil aircraft, and,
in the case of the interception of intruding civil aircraft, that the lives of persons on
board and the safety of the aircraft must not be endangered. (This provision does
not, however, detract from the right of self-defense recognized under Article 51 of
the United Nations Charter.)

2. That all nations have the right to require intruding aircraft to land at some
designated airfield and to resort to appropriate means consistent with international
law to require intruding aircraft to desist from activities in violation of the
Convention.

3. That all intruding civil aircraft must comply with the orders given to them and
that all nations must enact national laws making such compliance by their civil
aircraft mandatory.

4. That all nations shall prohibit the deliberate use of their civil aircraft for
purposes (such as intelligence collection) inconsistent with the Convention.>

The amendment was approved unanimously on 10 May 1984 and will come into
force upon ratification by 102 of ICAO’s members in respect of those nations which have
ratified it The Convention, by its terms, does not apply to intruding military aircraft.

‘ The U.S. takes the position that customary international law establishes similar standards

35 Protocol relating to an amendment to the Convention on International Civil
Aviation [Article 3 bis], Montreal, 10 May 1984, 23 Int’l Legal Mat’ls 705 (1984). That
Protocol has-not been submitted to the Senate for advice and consent because of concerns
about ICJ compulsory jurisdiction,

Documentation regarding the shooting down of KAL 007 is reproduced in 22 Int’l Leg.
Mat’ls 1149 (1983); 23 Int’l Leg. Mat’ls 864, 924 & 937; and 78 Am. J. Int’l L. 213 (1984).
See FitzGerald, The Use of Force against Civil Aircraft: The Aftermath of the KAL Flight
007 Incident, 22 Can. Y.B. Int’l L. 1984, at 291, 309. The KAL 007 incident is also
described in Hersch, "The Target Is Destroyed": What Really Happened te Flight 007 and
What America Knew About It (1986), and Johnson, Shootdown: Flight 007 and the
Aléricaii uniné(u(ni \1980).

36 Asof27 July 1989, 52 nations had ratified the Protocol. 28 Int’l Leg. Mat’ls 1060
(1989).




of reasonableness and proportionality with respect to military aircraft that stray into
national airspace through navigational error or that are in distress.3’ ’

37 AFP 110-31, para, 2-5d, at 2-6; 9 Whiteman 328. On aerial intrusions, see Hughes,
Aerial Intrusions by Civil Airliners and the Use of Force, 45 J. Air L. & Comm. 595 (1980);
Hassan, A Legal Analysis of the Shooting of Korean Airlines Flight 007 by the Sovist
Union, 49 J. Alr L. & Comm, 553 (1984); Laveson, Korean Airline Flight 0607: Stalemate
in International Aviation Law--A Proposal for Enforcement, 22 San Diego L. Rev. 859
(1985); Phelps, Aerial Intrusions by Civil and Military Aircraft in Time of Peace, 107 Mil.
L. Rev. 255 (1985). ‘

s ®




PART 11
Law of Naval Warfare

Chapter S -- Principles and Sources of the Law of Armed Conflict
Chapter 6 -- Adherence and Enforcement

Chapter 7 -- The Law of Neutrality

Chapter 8 -- The Law of Naval Targeting

Chapter 9 -- Conventional Weapons and Weapons Systems
Chapter 10 - Nuclear, Chemical, and Biological Weapons

Chapter 11 - Noncombatant Persons

Chapter 12 - Decepticn During Armed Conflict




CHAPTER 5

Principles and Sources of
the Law of Armed Conflict

5.1 WAR AND THE LAW

Article 2 of the United Nations Charter requires all nations to settle their
international disputes by peaceful means and to refrain from the threat or use of force
against the territorial integrity or political independence of other nations. The United
Nations Charter prohibits resort to war except as an enforcement action taken by or on
behalf of the United Nations (as in the Korean conflict) or as a measure of individual or
collective self-defense.l It is important to distinguish between resort to war, or armed
conflict, and the conduct of armed conflict. Whether or not resort to armed conflict in a
pamcular circumstance is prohibited by the United Nations Charter (and therefore
unlawful? ), the manner in which that armed conflict is conducted continues to be regulated

1 United Nations Charter, arts. 2(3), 2(4), 42 & 51-53. These provisions form the basis
of the modern rules governing the resort to armed conflict, or jus ad bellum. See also
Kellogg-Briand Pact, or the Treaty for the Renunciation of War as an Instrument of
National Policy, Paris, 27 August 1928, 46 Stat. 2343, T.S. No. 796, 2 Bevans 732, 94
L.N.T.S. §7.

The relationship between war and jus ad bellum, hostile and nonhostile relations between
combatant nations, jus in bello, and the law of neutrality in the late 20th Century is
considered in Greenwood, The Concept of War in Modern International Law, 36 Int’l &
Comp. L.Q. 283 (1987). Jus in bello is discussed further-in hote 3 below.

2 Wars violating these principles are often called "aggressive" or "illegal" wars. Military
personnel may not be lawfully punished simply for fighting in an armed conflict, even if
their side is clearly the aggressor and has been condemned as such by the United Nations.
This rule finds firm support in the Allied war crimes trials that followed World War II.
For the crime of planning and waging aggressive war (defined as a crime against peace, see
paragraph 6.2.5 note 49 below), the two post-World War II International Military Tribunals
punished only those high ranking civilian and mi‘itary officials engaged in the formulation
of war-making policy. Later tribunals rejected all efforts to punish lesser officials for this
crime merely because they participated in World War II. See DA Pam 27-161-2, at 221-51.

Because nations have traditionalily claimed that their wars are wars of self-defense, the
courts of the Western Allies were unwilling to punish officials for waging aggressive war
if they were not at the policy-making level of government. In the words of one of the
American tribunals at Nuremberg, "we cannot say that a private citizen shall be placed in
the position of being compelled to determine in-the heat of war whether his government is

(continued...)
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by the law of armed conflict. (For purposes of this publication, the term "law of armed

2(...continued)

right or wrong, or, if it starts right, when it turns wrong." The I.G. Farben Case, 8 TWC
1126, 10 LRTWC 39 (1949).

Since armed force can be used today lawfully only in self-defense (or as an enforcement
action by the United Nations in accordance with articles 52 and 53 of the UN Charter),
unlawful use of armed force may constitute a crime against peace under international law,
a violation of U.S. Navy Regulations, or a violation of the UCMJ. Crimes against peace
are defined in article 6 of the Charter of the Internaticnal Military Tribunal at Nuremberg
and are discussed in paragraph 6.2.5 note 49 below.

The Charter of the International Military Tribunal convened at Nuremberg in 1945
empowered the Tribunal to try individuals for international crimes, including initiation or
waging of a war of aggression as a crime against peace. This was confirmed as a principle
of international law by the UN General Assembly in 1946 (Resolution 95(I)) and by the
International Law Commission in 1950. In 1974, the UN General Assembly adopted by
consensus a definition of aggression for use by the Security Council in determining if an
act of aggression had been committed:

Aggression is the use of armed force by a State against the sovereignty,
territorial integrity or political independence of another State, or in any other
manner inconsistent with the Charter of the United Nations, as set out in this
definition,

Resolution 3314 (XXIX), 29 U.N. GAOR, Supp. 31, v.1, U.N. Doc. A/9631, at 142 (1974);
Dep’t St. Bull,, 3 Feb. 1975, at 158-60; AFP 110-20, at 5-78 & 5-79.

This statement is amplified by a series of nonexhgustive examples of uses of armed force
which, unless otherwise justified in international law or determined by the Security Council
not to be of sufficient gravity, would permit the Security Council reasonably to consider to
qualify as potential acts of aggression. Among these examples are invasion, the use of any
weapon, the imposition of a blockade, or an attack by the armed forces of one nation,
against the territory of another nation, or an attack upor the armed forces of another
nation. (See paragraph 7.7 below regarding blockade.) Although neither the iMT
judgment nor UN General Assembly Resolutions are primary sources of international law
(see preface), they do accord with the current U.S. view of aggression. Dep’t St. Bull, 3
Feb. 1978, at 155-58.

Impioper action by naval personnel in using armed force may result in-a number of UCMJ
violations, e,g.: disobedience of.orders or regulations such as U.S. Navy Regulations, 1973
(seé article 1201 thereof) and dereliction of duty (article 92), loss of or damage. to
governimeiit property (articles 108 and 109), hazarding a vessel (article 110), murder and
assault (articles 118 and 128), the general articles (133 and 124).

e ¥
s '
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conflict” is synonymous with "law of war."3)

3 JCS Pub. 1, at 204. The rules governing the actual conduct of armed conflict are
variously known as the jus in bello, the law of armed.conflict, or international humanitarian
law. See paragraph 6.2.2 note 31 below.

As a matter of international law, application of the law of armed conflict between
belligerents does not depend on the recognition of the existence of a formal state of "war,"
but on whether an "armed conflict" exists, and if so, whether the armed conflict is of an
"international” or a "noninternational” character. As a matter of national policy, the Armed
Forces of the United States are required to comply with the law of armed conflict in the
conduct of military operations and related activities in armed conflict "however such
conflicts are characterized." DoD Directive 5§100.77, DoD Law of War Program, 10 July
1979. See paragraph 5.4.1 note 13 regarding the Lieber Code and also paragraph 6.1.2.

Although it is frequently difficult to determine when a situation becomes an "armed
conflict,” there is general agreement that infernal disturbances and tensions are not armed
conflicts. Examples of internal disturbances and tensions include:

- riots (i.e., all disturbances which from the start are not directed by a leader and
have no concerted intent)

- isolated and sporadic acts of violence (as distinct from military operations carried
out by armed forces.or organized armed groups)

- other acts of a similar nature (such as mass arrests of persons because of their
behavior or political opinion).

GP 11, art. 1(2); ICRC, Commentary on the Draft Additional Protocols to the Geneva
Conventions of August 12, 1949, at 133 (1973), quoted in Bothe, Partsch & Solf 628 n.9.
The ICRC Commentary on the Additional Protocols (para. 4477, at 1355) distinguishes
internal disturbances and internal tensions: "internal disturbances, without being an armed
conflict, when the State uses armed forve to maintain order” and "internal tensions, without
being internal disturbances, when force is used as a preventive measure to maintain respect
for law and order."

"International" armed conflicts include cases of declared war or any other armed conflict
between two or more nations even if the state of war is not recognized by one of them,
Common article 2. All other armed conflicts are "noninternational armed conflicts,”
governed at least by common article 3 of the 1949 Geneva Conventions, and by Additional
Protocol II thereto for nations bound by it if the situation meets the criteria .set forth in
article 1(1) thereof: theire must be an armed conflict occurring in the territory of the nation
bound by Additional Protocol Il between its armed forces and dissident armed forces. or
other organized armed groups which, under responsible command, exercise such controf
over a part of its territory as to enable them to carry out sustained and-concerted military

53 (continued...)




1017dNOD 12114NOD
ALISN3LNI HOIH ALISNILNI MO AINIW3IOHOINI MV
NOLLNIAB3INI S¥YINI3H
123810NI ‘S

S32404 gIwuy

INILHII4
N3O
1N301SSI0 P

J10v¥04S.

$dNoy3
SNOILVHIJO ANVLIIW 03wy
03143IN0J ® QINIVLSAS | 03ZINVIND

3Jvad

VM M VM NOILYYIBIT  WSINOBNIL SINIYI
#¥3190N HINI3 03LIWIT WNOILYN  03YOSNOJS $I1INIIHNSNI WSIHOUYIL  AUVNIOWO
0S4vM  3LVIS

WAR

b SNDISN3L-ONV

034¥1930 ,
S3INVENNLSIO
aw.._ﬁm__.s 1S3 mmzuu.ms; josigy MM
NOLLNIAHILNI 210VH04S ¥ 031V70S!
123810
1O1714NOD G3NYHY 1O1TdNOD AQ3NHYV e
AVYNOILVYNHILNI TVNOILVNHILNI NON LO1T4dNOD

1I31T4dNOD 40 NNULO3dS

T-64S JTINOTIJ




5.2 GENERAL PRINCIPLES OF THE LAW OF ARMED CONFLICT

The law of armed conflict seeks to prevent unnecessary suffering and destruction by
controllmg and mitigating the harmful effects of hostilities through minimum standards of
protection to be accorded to "combatants" and to "noncombatants." To that end, the law
of armed conflict provides that:

1. Only that degree and kind of force, not otherwise prohibited by the law of armed
conflict, required for the partial or complete submission of the enemy with a
minimum expenditure of time, life, and physical resources may be applied.

3(...continued)
operations and to implement Additional Protocol II. Upon ratification of Additional
Protocol II by the United States, the Unitad States intends to apply Protocol II to all
conflicts covered by common article 3, and to encourage all other nations to do likewise.
Sen. Treaty Doc. 100-2, at 7, Annex AS5-1. "Armed forces" are discussed in paragraph 5.3
note 9 below. See paragraph 5.4.2 note 30 below regarding the U.S, decision not to seek
ratification of Additional Protocol I.

The spectrum of conflict, reflecting the threshhold criteria, is illustrated in Figure SFS-1.
Most modern armed conflicts are not wars between nations but wars "started by rebels who
want to change their country’s constitution, alter the balance of power between races, or
secede." The Economist (London), 12 March 1988, at 19 (describing the 25 major wars
underway at the time, only three of which were traditional international armed -conflicts:
Iran-Iraq, Libya-Chad and Laos-Vietnam). On the other hand, while the Economist
categorized the Afghanistan war (1979-1988) as a civil war in which foreign troops were
involved, respected jurists have concluded that war was an international armed conflict.
Reisman and Silk, Which Law Applies to the Afghan Conflict?, 82 Am. J. Int’l L. 459,
485-86 (1988) (Soviet invasion resisted by loyal Afghan government troops met the criteria
of common article 2(1), and was followed by occupation meeting the criteria of common
article 2(2)); and Roberts, What Is a Military Occupation?, 55 Brit. Y.B. Int’l L., 249, 278
(1984) (Soviet occupation may well have met the criteria of common article 2(2)).

4 These terms are defined in paragraph 5.3.

5 The Hostage Case (United States v. List et al.), 12 TWC 1253-54 (1950); McDougal
& Feliciano 525. In the Hostage Tase, the Court explained this principle, oftén
misleadingly termed "military necessity":

..........

of innocent members of the population and the destruction of vnllages and
towns in the occupied territory. Military necessity permits a belli-gerent,
subject to the laws of war, to apply any amount and kind of force to compel
the complete submission of the enemy with the least possible expenditure of
54 (continued...)




5(...continued)

time, life and money. In general, it sanctions measures by an occupant
necessary to protect the safety of his forces and to facilitate the success of his
operation. It permits the destruction of life of armed enemies and other
persons whose destruction is incidentally unavoidable by the armed conflicts
of the war; it allows the capturing of armed enemies and others of peculiar
danger, but it does not permit the killing of innocent inhabitants for
purposes of revenge or the satisfaction of a lust to kill. The destruction of
property to be lawful must be imperatively demanded by the necessities of
war. Destruction as an end in itself is a violation of international law. There
must be some reasonable connection between the destruction of property and
the overcoming of the enemy forces. It is lawful to destroy railways, lines of
communication, or any other property that might be utilized by the enemy.
Private homes and churches even may be destroyed if necessary for military
operations. It does not admit the wanton devastation of a district or the
willful infliction of suffering upon iis inhabitants for the sake of suffering
alone,

Id. See also paragraph $6.2.5.6.2 below,

' General Eisenhower recognized this distinction in a message on 29 December 1943 from
him as Allied Commander in the Mediterranean to "all commanders":

Nothing can stand against the argument of military necessity. This is an
accepted principle. But the phrase "military necessity" is sometimes used
where it would be more trutkful to speak of military convenience or even of
personal convenience. ! do not want it fo cloak slackness or indifference.

listorical Research Center, Maxwell Air Force Base, AL, File 622.610-2, Folder 2, 1944-45,
as quoted in Schaffer, Wings of Judgment: American Bombing in World War II, at 50
(1985) and Richardson, Monte Cassino 158 (1984). See also paragraph 8.5.1.6 note 102
below.

The customary rule of military necessity may be, and in many instances is, restricted in its
application to the conduct of warfare by other customary or conveational rules. The
opinion that all rules of warfare are subject to, and restricted by, the operation of the
principle of military necessity has never been accepted by the majority of American and
English authorities. Furihermore, this opinion has not been accepted by military tribunals.
It has been held by military tribunals that the plea of military necessity cannot be
considered as a defensc for the violation of rules which lay down absolute prohibitions
(e.g., the rule prohibiting the killing of prisoners of war) and which provide no exception
for those circumstances constituting military necessity. Thus, one United States Military
Tribunal, in rejecting the argument that the rules of warfare are always subject to the
' (continued...)
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2. The employment of any kind or degree of force not reqmred for the purpose of
the partial or complete submission of the enemy with a minimum expenditure of
time, life, and physical resources, is prohnblted

5(...continued)
operation of military necessity, stated:

It is an essence of war that one or the other side must lose and the
experienced generals and statesmen knew this when they drafted the rules
-and customs of land warfare. In short, these rules and customs of warfare
are designed specifically for all phases of war. They comprise the law for
such emergency. To claim that they can be wantonly -- and at the sole
discretion of any one belligerent -- disregarded when he considers his own
situation to be cr'tical, means nothing more or less than to abrogate the laws
and-customs of war entirely.

The Krupp Trial (Trial of Alfred Felix Alwyn Krupp Von Bohlen und Halbach and Eleven
Others), 10 LRTWC 139 (1949).

However, there are rules of customary and conventional law which normally prohibit
certain acts, but which exceptionally allow a belligerent to commit these normally
prohibited acts in circumstances of military necessity. In conventional rules, the precise
formulation given to this exception varies. Some rules contain the clause that they shall
‘be observed "as far as military -necessity (military interests) permits," Examples include
common article 8(3) (restricting activities of representatives or delegates of Protecting
Powers); GWS, art. 33(2), GWS-Sea, art, 28 (use of captured medical supplies); GWS, art.
32(2) (return of neutral persons); GPW, art. 30(1) (return of captured medical and
religious personnel); GC, arts, 16(2) (facilitating search for wounded and sick), 55(3)
(limiting verification of state of food and medical supplies in occupied territories), 108(2)
(limitations -on relief shipments); common article 42(4)/-/23(4)/18(4) (visibility of
distinctive emblem). Other rules permit acts normally forbidden, if "required" or
"demanded” by the necessities of war. Examples include HR, art, 23(g), GWS, art 34(2) &
GC, art, 53 (permitting destruction or seizure of property); common article 50/51/130/147
(grave breaches if not justified); GPW, art. 126(2) & GC, art. 143(3) (limiting visits of
representatives and delegates of Protecting Powers); GC, arts. 49(2) (evacuation of
protected persons from occupied territory), 49(5) (detention of protected persons in area
exposed to dangers of war). Rules providing for the exceptional operation of military
necessity require a careful consideration of the relevant circumstances to determine
~whether or not the performarce of:normally prohibited acts-is rendered necéssary in order
to protect the safety of a belligereiit’s forces or to facilitate the success of its military
operations, See also paragraph 6,2.3 regarding reprisals.

6  NwiP 10-2, séc. 2206¢b). The opinion. is occasnonally exprzssed that these two

‘principles, necessuy and-proportionality, contradict each other in the sense that they serve

(commucd J)
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3. Dishonorable (treacherous) means, dishonorable expedients, and dishonorable
conduct during armed conflict are forbidden.

The law of armed conflict is not intended to impede the waging of hostilities. Its
purpose is to ensure that the violence of hostilities is directed toward the enemy’s forces
and is not used to cause purposeless, unnecessary human misery and physical destruction.
In that sense, the law of armed conflict complements and supports the principles of warfare
embodied in the military concepts of objective, mass, economy of force, surprise, and

6(...continued)

opposing ends. This is not the case. In allowing only that use of force necessary for the
purpose of armed conflict, the principle of necessity implies the principle of proportionality
which disallows any kind or degree of force not essential for the realization of this purpose;
that is, force which needlessly or unnecessarily causes or aggravates both human suffering
and physical destruction. Thus, the two principles may properly be described, not as
opposing, but as complementing each other. The real difficulty arises, not from the actual
meaning of the principles, but from their application in practice. This customary rule of
proportionality has been codified for the first time in Additional Protocol I, articles
51(5)(b) and 57(2)(a)(iii), as prohibiting attacks

which may be expected to cause incidental loss of civilian life, injury to
civilians, damage to civilian objects, or a combination thereof, which would
be excessive in relation to the concrete and direct military advantage
anticipated.

See also paragraph 8.1.2.1 and notes 17-20 (incidental injury and collateral damage) below.

7 This is also known as the principle of chivalry, NWIP 10-2, sec. 220c. See chapter
12 regarding prohibited deceptions or perfidy.

As long as war is not abolished, the law of armed conflict remains essential. During such
conflicts the law of armed conflict provides common ground of rationality between enemies.
This body of law corresponds to their mutual interests during conflict and. constitutes a
bridge for a new understanding after the end of the conflict. The law of armed conflict is
intended to preclude purposeless, unnecessary destruction of life and property and to
ensure that violence :s used only to-defeat the enemy’s military forces. If followed by all
participants, the law of armed conflict will inhibit warfare from needlessly affecting persons
or things of little military value. By preveniing needless cruelty, the bitterness and-hatred
arising from armed conflict is lessened, and thus it is easier to restore an enduring peace.
The legal and military experts who attempted to codify the laws of war more than a
hunired vears ago refiected this reaiity when they ceciared that the final object of an
armed conflict is the "re-establishment of good relations and a more solid and lasting peace
between the belligerent Statcs,” Final Proiocol of the Brussels Conference of 27 August
1874, Schindler & Toman 26.
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security. Together, the law of armed conflict and the principles- of warfare underscore the
importance of concentrating forces against critical military targets while avoiding the
expenditure of personnel and resources against persons, places, and things that are militarily
unimportant.

s Although the U.S. Navy has not adopted as doctrine the Principles of War, useful
discussions of their application in naval tactics may be found in Hughes, Fleet Tactics
140-45 & 290-97 (1986); Eccles, Military Concepts and Philosophy 108-13 (1965); and
Brown, The Principles of War, U.S. Naval Inst. Proc., June 1949, at 621. The other services
have adopted variations of the Principles of War as service doctrine: U.S. Marine Corps,
Marine Rifle Company/Platoon, FMFM 6-4, para. 1403 (1978); U.S. Air Force, Basic
Aerospace Doctrine, AFM 1-1, 16 March 1984, para. 2-6, at 2-4 to 2-10; Department of the
Army, Operations, FM 100-§, at 173-177 (1986); Armed Forces Staff College, Joint Staff
Officer’s Guide, Pub 1, para. 102, at p. 1-4 (1986). See Table STS-1. (The 1988 edition of
AFSC Pub 1 has noticeably different listings.) The Principles of War in any case are not
a set of inflexible rules; rather they are "good tools to sharpen the mind," and are essential
elements in successful military operations. Eccles 113.

The principle of the objective provides that every military undertaking must have an
objective, that is, it must be directed toward a clearly defined goal and all activity must
contribute to the attainment.« that goal. Military objectives necessarily support national
objectives--in peace as well as in war--and, more directly, support the national war aims
during conflict. The law of armed-conflict supports this principle by assisting in defining
what is politically and legally obtainable,

The principle of concentration or mass states that to achieve success in war it is essential
to concentrate superior forces at the decisive place and time in the proper direction, and
to sustain this superiority at the point of contact as long as it may be required. With the
law of armed conflict this principle serves, in part, to employ the proper economy of force
at or in the less-decisive points and to enable maximum total effective force to be exerted
in achieving the objective.

Economy of force means that no more--or less--effort should be devoted to a task than is
necessary to-achieve the objective, This implies the correct selection and use of weapons
and weapon systems, maximum productivity from available weapons platforms, and careful
balance in the allocation of tasks. This principle is embodied in the fundamental legal
principle of proportionality.

Swrprise results from creating unexpected situations or from taking courses of least
probable-expectation--both considered-from the enemy point of view and both designed to
exploit the enemy’s consequent lack of-preparedness. It permits the attaining of maximum
- effect from a minimum expenditure of effort. The lawfulness of such techniques as
deception supports surprise.

(continued...)
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5.3 COMBATANTS AND NONCOMBATANTS

The law of armed conflict is based largely on the distinction to be made between
combatants and noncombatants. In accordance with tlas distinction, the population of a
nation engaged in armed conflict is divided into two general classes: armed forces
(combatants) and the civilian populace (noncombatants). Each class has specific rights and
obligations in time of armed conflict, and no single individual can be simultaneously a
combatant and a noncombatant.”

The term "noncombatant” is primarily applied to those individuals who do not form
a part of the armed forces and who otherwise refrai.. from the commission or direct support
of hostile acts. In this context, noncombatants and generally, the civilian population, are

8(...continued)
Security embraces all measures which must be taken to guard against any form of
counter-stroke which the enemy may employ to prevent the attainment of the objective or
to obtain its own objective. Security implies the gaining of enemy intelligence. Surveillance
and spying are not prohibited by international law including the law of armed conflict.

Unity of effort ensures that all efforts are focused on a common goal or objective. The law
of armed conflict supports the discif. ine necessary to achieve and maintain unity of efforts.

9 NWIP 10-2, para. 221a. Chapter 11 discusses noncombatants in detail.
"Combatants" are those persons who have the right to participate directly in hostilities.
Combatants include all members of the armed forces ¢f 2 Party to the conflict except
medical personnel and chaplains, and members of the armed forces who have acquired civil
defense status. HR, art. 3(2); GP I, arts. 43(2) & 67. The "armed forces" of a Party to an
armed conflict include all organized armed forces, groups and units which are under a
command responsible to that Party for the conduct of its subordinates, even if that Party
is represented by a government or an authority not recognized by an adverse Party. Such
armed forces shall be subject to an internal disciplinary system which, inter alia, shall
enforce compliance with the rules of international law applicable in armed conflict. GP
I, art. 43(1). The other requirements for combatant status are discussed in paragraph 11.8
below, especially notes 48-49 and accompanying text. See also de Preux, Synopsis VII:
Combatant and prisoner-of-war status, 1989 Int’l Rev. Red Cross 43.

Persons acting on their own in fighting a private war, including gangs of terrorists acting
on their own behalf and not linked to an entity subject to international law, are not
combatants. See paragraph 12.7.1 below, and Baxter, So-Called Unprivileged Belligerency:
Spies, Guerrillas and Saboteurs, 28 Brit, Y.B. Int’l L. 323 (1951), regarding illegal
combatants.

On identification of combatants and noncombatants, see de Preux, Synopsis IV: Identifica-
tion--Fundamental Principle, 1985 Int’l Rev. Red Cross 364.
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synonymous. The term noncomopatants may, however, also embrace certain categories of
persons who, although attached to or accompanying the armed forces, enjoy special
protected status, such as medical officers, corpsmen, chaplains, and civilian war correspon-
dents. The term is also applied to armed forces personnel who are unable to engage in
combat because of wound, sickness, shipwreck, or capture.1

Under the law of armed conflict, noncombatants must be safeguarded against injury
not incidental to military operations directed against combatant forces and other mllltary
objectives. In particular, it is forbidden to make noncombatants the object of attack.!

5.4 SOURCES OF THE LAW OF ARMED CONFLICT

As is the case with international law generally, the principal sources of the law of
armed confllict are custom, as reflected in the practice of nations, and international
agreements.

5.4.1 Customary Law. The customary international law of armed conflict derives from the
practice of military and naval forces in the field, at sea, and in the air during hostilities.
When such a practice attains a degree of regularity and is accompanied by the general
conviction among nations that behavior in conformity with that practice is obligatory, it can
be said to have become a rule of customary law binding upon ail nations. It is frequently
difficult to determine the precise point in time at which a usage or practice of warfare
evolves into a customary rule of law. In a period marked by rapid developments in
technology, coupled with the broadening of the spectrum of warfare to encompass
insurgencies and state-sponsored terrcrism, it is not surprising that nations often disagree
as to the precise content of an accepted practice of warfare and to its status as a rule of
law. This lack of precision in the definition and interpretation of rules of customary law
has been a principal motivation behind efforts 1o codify the law of armed conflict through
written agreements (treaties and conventions.)!

10 Nwip 10-2, para. 221a n.12. See paragraph 11.1,
i1 NWIP 10-2. para. 221b. See paragraph 11.2.

12 See Preface. Evidence of the law of armed conflict may also be found in national
military manuals, judicial decisions, the writings of publicists, and the work of various
international bodies. Documents on the Laws of War 6-9 (Roberts & Guelff eds., 2d ed.
1989).

13 The roots of the present law of armed conflict may be traced back to practices of
belligerents which arose, and grew gradually, during the latter part of the Middle Ages,
primarily as a result of the influences of Christianity and chivalry. Unlike the savage
cruelty of former times, belligerents gradually adopted the view that the realization of the
objectives of war was in no way limited by consideration shown to the wounded, to
prisoners, and to private individuals who did not take part in the fighting. Progress

(continued...)
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13(...continued)
continued during the seventeenth and eighteenth centuries. Hugo Grotius codified the first
rules of warfare in his De Jure Belli ac Pacis in 1642, These rules were widely adopted by
nations, partly for ethical reasons, and partly because the remnants of chivalry were still
influential among aristocratic officers.

The most important developments in the laws of armed conflict took place in the period
after 1850. The French Revolution and Napoleonic Wars first intreduced the concept of
the citizen army. While during the seventeenth and eighteenth centuries the means of
destruction were limited by the absence of industrial might and combatants were limited
to a small group of citizen soldiers, the distinction between combatants and noncombatants
was no longer clear cut as armed forces began to rely upon the direct support of those whe
remained at home. Limitations on the means of destruction were also in transition, as by
the middle of the 19th century the effect of the industrial revolution was beginning to be
felt in the battlefield. A combination of the increased killing power of artillery, the
inadequacy of field medical treatment and the outmoded infantry tactics resulted in
unprecedented battlefield losses. The public reaction to the particularly harsh experiences
of the Crimean War (1854-56) and the United States’ Civil War, renewed the impetus for
the imposition of limits on war and demonstrated the need for more precise written rules
of the law of armed conflict to replace the vague customary rules. The horrors of the
Crimean War also resulted in the formation of the Red Cross movement in 1863. (See
paragraph 6.2.2 for a description of the ICRC and its activities.) It was in this light that
the first conventions to aid the sick and wounded were concluded at Geneva in 1864. In
the United States, President Lincoln commissioned Dr. Francis Lieber, then a professor at
Columbia College, New York City, to draft a code for the use of the Union Army during
=~ Cvil War, His code was revised by a board of Army officers, and promulgated by
'ent Lincoln as General Orders No. 100, on 24 April 1863, as the Instructions for the
-rnment of Armies of the United States in the Field. The Lieber Code strongly
influenced the further codification of the law of armed conflict and the adoption of similar
regulations by other nations, including The United States Naval War Code of 1900, ard
had a great influence on the drafters of Hague Convention No. IV regarding the Laws and
Customs of War on Land. The 1907 Hague rules have been supplemented by the 1949
Geneva Convention Relative to Protection of Civilians in Time of War, the 1949 Convention
Relative to the Treatment of Prisoners of War, the 1977 Protocols Additional to the 1549
Geneva Cenventions, and the 1980 Conventional Weapons Convention. The principles of
customary international law codified in such treaties are identified in the relevant notes
to the text. The role of customary law in developing the law of war is cogently discussed
in the introduction to Documents on the Laws of War, note 12 above, at 4-6.

In recent years there has been a marked tendency to include among the sources of the rules
of warfare certain principles of law adopted by many nations in their domestic legislation.
In the judgment rendered in The Hostage Case, the United States Military Tribunal stated:

(continued...)
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5.4.2 International Agreements. International agreements, whether denominated as treaties
or conventions, have played a major role in the development of the law of armed conflict.
Whether codifying existing rules of customary law or creating new rules to govern future
practice, international agreements are a source of the law of armed conflict. Rules of law
established through international agreements are ordinarily binding only upon those nations
that have ratified or adhered to them. Moreover, rules established through the treaty
process are binding only to the extent required by the terms of the treaty itself as limited
by the reservations, if any, that have accompanied its ratification or adherence by individual
nations.!* Conversely, to the extent that such rules codify existing customary law or

13 .continued)

The tendency kas been to apply the term "customs and practices accepted by
civilized nations generslly,” as it is used in international law, to the laws of
war only. But the principle has ne such restricted meaning, It applies as
well to fundamenial principles of justice which have been accepted and
adopted by civilized naiions generally. In determining whether such a
fundamental rule of justice is entitled to be declared a principle of interna-
tional law, an examinaiion of the municipal laws of states in the family of
nations will reveal the answer. If it is found to have been accepted generally
as a fundamental rule of justice by meost nations in their municipal Iaw, its
declaration as a rule of international law would seem to be fully justified.

United States v. List et al, 11 TWC 1235 (1950).

14 vVienna Convention on the Law of Treaties, article 21. Numerous multilateral
agreements contain a provision similar to that contained in article 28 of Hague Convention
No. XIII (1907) that "The provisions of the present Convention do not apply except between
the Contracting Powers, and only if all the beiligerents are parties to the Convention.," The
effects of this so called "general participation” clause have not been as far-reaching as
might be supposed. In World Wars I and II and the Korean War, belligerents frequently
affirmed their intention to be bound by agreements containing the general participation
clause regardless of whether or not the strict requirements of the clause were actually met.
Unfortunately, during the Viet Nam conflict North Viet Nam never admitted its belligerency
status and the Viet Cong had nc recognized leadership structure which spoke for their
organization.

Certain conventions have been generally regarded either as a codification of pre-existing
customary law or as having come to represent, through widespread observance, rules of law
binding upon all States. Both the International Military Tribunals at Nuremberg and For
the Far Easi ireaied :he generai participation ciause in Hague Convention No. IV (1%07),
Respecting the Laws and Customs of War on Land, as irrelevant. They also declared that
the general principles laid down in the 1929 Geneva Convention relative to the Treatment
of Prisoners of War, which does not contain a general participation clause, were binding
on signatories and nonsignatories alike. Nazi Conspiracy and Aggression: Opinion and

(continued...)
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otherwise come, over time, to represent a general consensus among nations of their
obligatory nature, they are binding upon party and non-party nations alike.

Principal among the international agreements reflecting the development and
codification of the law of armed conflict are the Hague Regulations of 1907, the Gas
Protocol of 1925, the Geneva Conventions of 1949 for the Protection of War Victims, the
1954 Hague Cultural Property Convention, the Biological Weapons Coavertion of 1972, and
the Conventional Weapons Convention of 1980. Whereas the 1949 Geneva Conventions
and the 1977 Protocols Additional thereto address, for the most part, the protection of
victims of war, the Hague Regulations, the Geneva Gas Protocol, Hague Cultural Property
Convention, Biological Weapons Convention and the Conventional Weapons Convention
are concerned, primarily, with controlling the means and methods of warfare.’® The most

14(...continued)
Judgment 83, U.S. Naval War College, International Law Documents 1946-1947, at 281-82
(1948); IMTFE, Judgment 28, U.S. Naval War College, International Law Documents
1948-49, at 81 (1950). Article 2, paragraph 3, of all four 1949 Geneva Conventions staies:

Although one of the Powers in conflict may not be a party to the present
Convention, the Powers who are parties thereto shall remain bound by it in
their mutual relations. They shall furthermore be bound by the Convention
in relation to the said Power, if the latter accepts and applies the provisions
thereof.

(Similar provisions are contained in article 96 of Additional Protocol I and article 7 of the
1980 Conventional Weapons Convention, to each of which the United States is not a party.)

This subject is explored in detail in Meron, The Geneva Conventions as Customary Law,
81 Am, J. Iat’l L. 348 (1987); Meron, Human Rights and Humanitarian Norms as
Customary Law (forthcoming, 1989).

15 The major treaties o ival warfare presently in force date back to 1907, before
the appearance of the submu.me and before the large scale use of aircraft in naval
operations. The 1936 London Protocol on submarine warfare set out rules prepared before
development of the modern submersible. The Second Geneva Convention of 1949, as
supplemented by portions of the 1977 Additional Protocol I, develops only the rules on the
protection of the wounded, sick and shipwrecked at sea. In large measure, the law of naval
warfare continues to develop in its traditional manner: through the practice of nations
ripening into customary (as oppesed to treaty) law. Some private and nongovernmental
circles favor a treaty codification, and they have begun efforts to draft and develop in
treaty form their view of the modern law of naval warfare. Gasser, "Some Reflections on
the Future of International Humanitarian Law," remarks at the IXth Round Table on
Current Problems of International Humanitarian Law, San Remo, Italy, 7-10 September
1983 ("possible areas for further development: law on armed conflict at sea"); Study on the
Naval Arms Race: Report of the Secretary General, UN Doc. A/40/535, 17 September 1985,

(continued...)
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significant of these agreements (for purposes of this publication) are listed chronologically
as follows:

1. 1907 Hague Convention Respecting the Laws and Customs of War on Land
(Hague IV)!

ls(...continued)

paras. 302-07, at 85-86 ("need for modernization [by] the conclusion and adoption of . ..
protocols” regarding zonal restrictions, long-range weapons, sea mines, and protection of
the marine environment); Committee for the Protection of Human Life in Armed Conflicts:
Law of Naval Warfare, 10th International Conference of the International 5ociety for
Military Law and Law of War, Garmisch-Partenkirchen, West Germany, 2-7 October 1985,
26 Mil. L. & L. of War Rev. 2-181 (1987); Loree, "Maritime Law and the Gulf War," J.
Commerce, 12 Nov. 1986 (calling for a limited international conference to draft rules
relating to war zones and protection of neutral shipping); Doswald-Beck, The International
Law of Naval Armed Conflicts: The Need for Reform, 7 Ital. Y.B. Int’l L. 251 (1986) ("The
present state of the law of naval warfare is one of uncertainty, confusion and unnecessary
confidentiality . . . . every effort should now be made to draft a code freshly tailored for
today’s world"); Resolution VIIA, XXVth International Red Cross Conference, 26 Int’l Rev.
Red Cross, Nov.-Dec. 1986, at 349 ("some areas of international humanitarian law relating
to sea warfare are in need of reaffirmation and clarification . . . and appeals . . . to
governments to co-ordinate their efforts in appropriate fora in order to review the necessity
and the possibility of updating the relevant texts of international humanitarian law relating
to sea warfare"); Round Table meeting of experts on the international humanitarian law
governing armed conflicts at sea, International Institute of Humanitarian Law, San Remo,
Italy, 15-17 June 1987 (sponsored by the International Law Institui2 of the University of
Pisa, Italy, and the Syracuse, NY, University School of Law), 1987 Int’t Rev. Red Cross
422-23; Round Table of Experts on International Humanitarian Law Applicabie to Armed
Conflicts at Sea, Madrid, 26-29 September 1988 (sponsored by the International Institute
of Humanitarian Law and the Center of Studies on Humanitarian Law of the Spanish Red
Cross). The preparatory papers for the 1987 meeting in San Remo, which examined the
relevant conventions pertaining to the law of naval warfare, are published as The Law of
Naval Warfare: A Collection of Agreements and Documents with Commentaries (Ronzitti
ed. 1988).

The military manuals on naval warfare were, until recently, antiquated., See U.S. Navy,
Law of Naval Warfare, NWIP 10-2 (1955), replaced by the Commander’s Handbook on the
Law of Naval Operations, NWF 9 (1987) and NWP 9 Revision A/FMFM 1.10 (1989), and
chapters 8-11 of the Royal Australian Navy, Manual of the Law of the Sea, ABR 5179
(1983). New manuals on the law of naval warfare are in preparation by a number of
nations, including the United Kingdom, Canada, and Italy.

16 e general principles of Hague IV have been deemed to have passed into general
international law. See cases cited in note 14 above. Hague IV is discussed in chapters 8,
9, 11 & 12 passim.
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2. 1907 Hague Convention Respecting the Ri%}ns and Duties of Neutra; 2owers and
Persons in Case of War on Land (Hague V)

3. 1907 Hague Convennon Relative to the Laying of Automatic Submarine Contact
Mines (Hague VI8

4. 1907 Hague Conventlon Concerning Bombardment by Naval Forces in Time of
War (Hague IX)"

S. 1907 Hague Convention Relative to Certain Restrlctxons with Regard to the
Exercise of the Right of Capture in Naval War (Hague XI)

6. 1907 Hague Conventlon Concerning the Rights and Duties of Neutral Powers in
Naval War (Hague XII)*!

7. 1925 Protocol for the Prohibition of the Use in War of 2;‘%hyxndtmg, Poisonous,
or Other Gases, and of Bacteriological Methods of Warfare

8. 1936 London Protocol in Regard to the Operations of Submarines or Other War
Vessels_with Respect to Merchant Vessels (Part IV of the 1930 London Naval
Treaty) 23

9. 1949 Geneva Convention (I) for the Amelloratlon of the Condition of the
Wounded and Sick in Armed Forces in the Field*?*

17 Hague V is discussed in chapter 7 passim (The Law of Neutrality).
18 Hague VIII is discussed in paragraphs 9.2 (naval mines) and 9.3 (torpedoes).

19 Hague IX is discussed in paragraphs 8.5 (bombardment) and 11.10.3 (Hague
symbol).

2 Hague XI is mentioned in paragraph 8.2.3 notes 58, 60, & 64.
u Hague XIII is discussed in chapter 7 passim (The Law of Neutrality).
22 The 1925 Geneva Gas Protocol is discussed in paragraph 10.3 (chemical weapons).

2 The 1936 London Protocol is dlscussed in paragraphs 8.2.2.2 (destruction of enemy

- o~ s = .

24 The 1949 Geneva Wounded and Sick Convention is discussed in paragraph 11.4
(wounded and sick).
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10. 1949 Geneva Convention (II) for the Amelioration of the Condition of
Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea*?s

11. 1949 Geneva Convention (III) relative to the Treatment of Prisoners of War*26

12. 1949 Genegva Convention (IV) relative to the Protection of Civilian Persons in
Time of War*?

13. 1954 Hague Convention for the Protection of Cultural Property in the event of
armed conflict?

14. 1972 Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Bioiogical) and Toxin Weapons and on their
Destruction

15. 1977 Protocol Additional to the Geneva Conventi -ns of 1949 and Relating to
the Protection of Victims of International Armed Conflict (Additional Protocol I)* 30

25 The 1949 Geneva Wounded, Sick and Shipwrecked Convention is discussed in
paragraph 11.6 (the shipwrecked).

26 The general principles (but not the details) of the 1929 Geneva Prisoners of War
Convention, which are repeated in the 1949 Geneva Prisoners of War Convention, have
been held to be declaratory of customary international law. See note 14 above; FM 27-10,
para. 6, at 6. The 1949 Geneva Prisoners of War: Convention is discussed in paragraph
11.8 (prisoners of war).

2T The 1949 Geneva Civilians Convention is discussed in paragraph 11.9 (interned
persons).

28 The 1954 Hague Cultural Property Convention (and the 1935 Roerich Pact) are
discussed in paragraph 11.10.2 (protective symbols).

2 The 1972 Biological Weapons Convention is discussed in paragraph 10.4 (biological
weapons).

30 The President has decided not to submit the 1977 Additional Protocol I to the
Senate for its advice and consent to ratification. 23 Weekly Comp. Pres. Doc. 91 (29 Jan,
1987), 81 Am. J. Int’l L. 910. France, Israel and South Africa have also indicated their
intention not to ratify Additional Protocol I. The Administration’s public rationale is set
forth in Senate ‘Ireaty Doc. No. 100-2, reprinted in 26 Int’i Leg, Mat’is 561 (1987) and
Annex ASS-1. Publications reflecting these views in greater detail include Roberts, The
New Rules for Waging War: The Case Against Ratification of Additional Protocol I, 26 Va.
J. Int’l L. 109 (1985); Feith, Law in the Service of Terror--The Strange Case of the
Additional Protocol, 1 The Mational Interest, Fall 1985, at 36; Sofaer, Terrorism and the
(continued...)




16. 1977 Protocol Additional to the Geneva Conventions of 1949 and Relating to

the %’lrotection of Victims of Non-International Armed Conflicts (Additional Protocol
In)*

30(...continued)

Law, 64 Foreign Affairs, Summer 1986, at 901; The Sixth Annual American Red
Cross-Washington College of Law Conference on International Humanitarian Law: A
Workshop on Customary International Law and the 1977 Protocols Additional to the 1949
Geneva Conventions, 2 Am. U.J. Int’l L. & Policy 460 (1987) (remarks of U.S. Department
of State Legal Adviser Sofaer); Sofaer, The Rationale for the United States Decision, 82
Am. J. Int’l L. 784 (1988). Contra, Aldrich, Progressive Development of the Law of War:
A Reply to Criticisms of the 1977 Geneva Protocol I, 26 Va. J. Int’l L. 693 (1986); Solf,
Protection of Civilians Against the Effects of Hostilities Under Customary International
Law and Under Protocol I, 1 Am. Univ. J. Int’l L. & Policy 117 (1986); Solf, A Response
to Douglas J. Feith’s Law in the Service of Terror--The Strange Case of the Additional
Protocol, 20 Akron L. Rev. 261 (1986); Gasser, Prohibition of Terrorist Acts in Internation-
al Humanitarian Law, 26 Int’l Rev. Red Cross 200, 210-212 (Jul.-Aug, 1986); Gasser, An
Appeal for Ratification by the United States, 81 Am. J. Int’l L. 912 (1987); and Gasser,
Letter to the Editor in Chief, 83 Am. J. Int’l L. 345 (1989).

As of mid-September 1989, 88 nations were party to Additional Protocol I, including NATO
members Belgium, Denmark, Greece, Iceland, Italy, Netherlands, Norway and Spain; the
Republic of Korea; New Zealand; the Soviet Union and Hungary among the Warsaw Pact
nations; the neutral countries of Austria, Finland, Sweden and Switzerland; as well as
China, Yugoslavia, Cuba, DPRK and Libya. Additional Protocol I is in force as between
those nations party to it. See the complete listing at Annex ASS-2. In addition, Canada,
Spain and Haiti have announced intention to ratify Additional Protocol I upon passage of
implementing legislation.

The travaux preparatoires of Protocol I are set forth in an article-by-article basis in Levie,
Protection of War Victims: Protocol I to the 1949 Geneva Conventions (4 v. 1979-81). See
also Bothe, Partsch & Solf 1-603, and ICRC, Commentary 19-1304.

3 The President submitted 1977 Additional Protocol II to the Senate for its advice
and consent to ratification on 29 January 1987. Sen. Treaty Doc. 100-2, 23 Weekly Comp.
Pres. Doc. 91; 26 Int’l Leg. Mat’ls 561 (1987), Annex ASS-1. The proposed statements of
understanding and reservations to Additional Protocol II are analyzed in Smith, New
Protections for Victims of International [sic] Armed Conflicts: The Proposed Ratification
of Protocol 11 by the United States, 120 Mil. L. Rev. 59 (1988).

As of mid-September 1989, the 78 parties to Additional Protocol 1I included NATO allies
Belgium, Denmark, France, Iceland, Italy, Netherlands, Norway and Spain; El Salvador,
the Philippines and New Zealand; the neutral countries (Austria, Finland, Sweden and
Switzerland); and the Soviet Union and Hungary among the Warsaw Pact nations.

(continued...)
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17. 1980 Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons which may be Deemed to be Excessively Injurious or to have
Indiscriminate Effects.3?

An asterisk (*) indicates that signature or ratification of the United States was subject to
one or more reservations or understandings. The United States is a signatory and party to
all of ths foregoing conventions and protocols, except it has not ratified and, therefore, is
not a state party to, numbers 13 and 15-17. The United States has decided not to ratify
Additional Protocol 1.3

31 _continued)
Protocol II is in force as between those nations party to it. See the complete listing in
Annex AS5-2, In addition, Canada, Spain and Haiti have announced intention to ratify
Additional Protocol II upon passage of implementing legislation. Israel and South Africa
have indicated they do not intend to ratify Additional Protocol II.

The travaux preparatoires of Protocol II are set forth in an article-by-article basis in The
Law of Non-International Armed Conflict: Protocol II to the 1949 Geneva Conventions
(Levie ed. 1987). See also Bothe, Partsch & Solf 604-705, and ICRC, Commentary
1305-1509.

32 The 1980 Conventional Weapons Convention is discussed in paragraphs 9.5 (delayed
action devices) and 9.6 (incendiary devices). As of December 1988, 26 nations, including
Denmark, France, Netherlands, Norway, Australia, Japan, China, the Soviet Union and
other Warsaw Pact nations, and the neutral nations, have ratified the Conventional
Weapons Convention, and it is in force as between those nations. The President has not
yet decided whether to submit the 1980 Conventional Weapons Convention and its three
Protocols to the Senate for its advice and consent to ratification.

The travaux preparatoires of the "umbrella" treaty and Protocol I are set forth in Roach,
Certain Conventional Weapons Convention: Arms Control or Humanitarian Law?, 105 Mil.
L. Rev. 1, and of Protocol II (land mines) in Carnahan, The Law of Land Mine Warfare:
Protocol I to the United Nations Convention on Certain Conventional Weapons, id. at 73.
See also Fenrick, The Law of Armed Conflict: The CUSHIE Weapons Treaty, 11 Can. Def.
Q., Summer 1981, at 25; Fenrick, New Developments in the Law Concerning the Use of
Conventional Weapons in Armed Conflict, 19 Can. Y.B. Int’l L. 229 (1981); Schmidt, The
Conventional Weapons Convention: Implication for the American Soldier, 24 A.F.L. Rev.

279 (1984); and Rogers, A Commentary on the Protocol on Prohibitions or Restrictions on
tho Ilca of M-nne Rnnl\u-’l‘ronc and Other navmnc 26 Mil. 1., & I, of War Rev, i85 “987\

AAAAAA VRS

See also paragraph 9. 6 below.

33 Six of the 1907 Hague Conventions entered into force for the U.S. in 1909, while the
four Geneva Conventions of August 12, 1949 entered into force for the United States in
1956. The Administration is reconsidering whether to submit the 1954 Hague Cultural

(continued...)
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5.5 RULES OF ENGAGEMENT

U.S. rules of engagement are the means by which the National Command Authorities
(NCA)* and the U.S. military chain of command authorize subordinate commanders to
employ military force. Rules of engagement delineate the circumstances and limitations
under which U.S. naval, ground, and air forces will initiate and/or continue combat
engagement with enemy forces.>> At the national level, wartime rules of engagement are
promulgated by the NCA, through the Joint Chiefs of Staff, to unified and specified
commanders to guide them in the employment of their forces toward the achievement of
broad national objectives. At the tactical level, wartime rules of engagement are
task-oriented and frequently mission-oriented. At all levels, U.S. wartime rules of
engagement are influenced by, and are consistent with, the law of armed conflict. The law
of armed conflict provides the general framework within which U.S. rules of engagement
during hostilities are formulated. Because rules of engagement also reflect operational,
political, and diplomatic factors, theg often restrict combat operations far more than do the
requirements of international law.3

5.5.1 Peacetime and Wartime Rules of Engagement Distinguished. Chapter 4 addresses
the JCS Peacetime Rules of Engagement for U.S. Forces and notes that they provide the
authority for and limitations on actions taken in self-defense during peacetime and periods
short of prolonged armed conflict, for the defense of U.S forces, the self-defense of the
nation and its citizens, and the protection of U.S. national assets worldwide. Wartime rules
of engagement, on the other hand, reaffirm the right and responsibility of the operational
commander generally to seek out, engage, and destroy enemy forces consistent with national
objectives, strategy, and the law of armed conflict.”

33(...continued)
Property Convention to the Senate for its advice and consent to ratification.

34 The NCA consist of the President ard the Secretary of Defense, or their duly
deputized alternates or successo.s. JCS Pub 1, at 239.

35 1d. at 313.

36 Roach, Rules of Engagement, Nav, War C. Rev., Jan.-Feb. 1983, at 46. See Figure
SF5-2.

37 Accordingly, wartime rules of engagement frequently include restrictions on weapons
and targets, and provide guidelines to ensure the greatest possible protection for
noncombatants consistent with military necessity. Roach, Rules of Engagement, Nav. War
C. Rev,, Jan.-Feb, 1983, at 49.
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CHAPTER 6

Adberence and Enforcement

6.1 ADHERENCE TO THE LAW OF ARMED CONFLICT

thlOﬂS adhere to the law of armed conflict not only because they are legally obliged
to do so’ but for the very practical reason that it is in the best interest of belligerents to be
governed by consistent and mutually acceptable rules of conduct? The law of armed

1 Under common article 1, each nation has an affirmative duty at all times not only
to respect the requirements of the 1949 Geneva Conventions, but also to ensure respect for
them by its armed forces. Nicaragua Military Activities Case, 1986 1.C.J. 114; 25 Int’l Leg,
Mat’ls 1073 (para. 220) (holding this duty is a general principle of international law).
Further, under GWS 1929, arts. 28-30, and common articles 49-54/50-53/132/149 (and GP
I, arts, 85-87, for nations bound thereby -- see Annex AS5-2), every such nation must act
to prevent violations of the Geneva Conventions by any other country or its armed forces
including those of its allies. The United States supports the principle, detailed in GP I,
art” 85-89, that the appropriate authorities take all reasonable measures to prevent acts
contrary to the applicable rules of humanitarian law., The Sixth Annual American Red
Cross-Washington College of Law Conference on International Humanitarian Law: A
Workshop on Customary International Law and the 1977 Protocols Additional to the 1949
Geneva Conventions, 2 Am. U.J. Int’l L. & Policy 428 (1987) (remarks of U.S. Department
of State Deputy Legal Adviser Matheson). This self-interest is reflected in the following:

Any government which, while not itself involved in a conflict, is in a position '
to exert a deterrent influence on a government violating the laws of war, but
refrains from doing so, shares the responsibility for the breaches. By failing
to react while able to do so, it fosters the process which couid lead to its
becoming the victim of similar breaches and no longer an accessory by
omission,

ICRC Appeal, 1985 Int’l Rev. Red Cross 33 & 289-90.

As of 5 January 1989, only five of the world’s 171 nations were not party to the 1949
Geneva Conventions: Bhutan, Brunei, Burma, Maldives and Nauru. However, Burma (now
known as Myanmar) is a party to the two 1929 Geneva Conventions, while Brunei has
made provisional declaration of application of the 1949 Geneva Conventions. ICRC
document Annex ASS-2.

2 Discipline in combat is essential. Violations of the law of armed conflict detract
from the commander’s ability to accomplish his missicn. Violations of that law also have
an adverse impact on naiionai and world public opinion. Vioi»"luns on occasion have
served to prolong a conflict by inciting an opponent to continue resistance.

(continued...)
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conflict is effective to the extent that it is obeyed by the belligerents. Occasional violations
do not substantially affect the validity of a rule of law, provided routine compliance,
observance, and enforcement continue to be the norm. However, repeated violations not
responded to by protests, reprisals, or other enforcement actions may, over time, indicate
that a particular rule of warfare is no longer regarded by bzlligerents as valid.

6.1.1 Adherence by the United States. Pursuant to the Constitution of the United States,
treaties to which the U.S is a party constitute a part of the "supreme law of the land" with
a force equal to that of law enact=d by the Congress.” Moreover, the Supreme Court of
the United States has consistently ruled that where there is no treaty and no controlling
executive, legislative, or judicial precedent to the contrary, customary international law and
the common law are fundamental elements of U.S. national law.* The law of armed
conflict is, therefore, binding upon the United States, its citizens, and its armed forces.>

6.1.2 Department of the Navy Policy. SECNAVINST 3300.1A states that the Department
of the Navy will comply with the law of armed conflict in the conduct of military operations

2(...continued)

Violations of commitments under the law of armed conflict can seriously hamper allies’
willingness and political ability to support military activities within and outside the
alliance. In contrast, dictatorships, depending primarily on the deployment of military
forces, with total control of internal mass media and allowing no political dissent, may
disregard legal commitments without equivalent impact on their overall political and
strategic position. Our posture is strengthened by our continued respect for the law of
armed conflict, while theirs may be strengthened in some cases by their willingness to
disregard those laws for temporary tactical advantage. Therefore, an opponent’s disregard
of the law is not a sound basis for the United States to take a similar callous attitude.
Rather, the sharper the distinction between our respect for the sensitivities and
individuality of our allies, supported by our respect for the law, and our opponent’s
disregard of the interests of their allies and the law, the better for our overall posture.

Accordingly, violations of the law by U.S. armed forces may have greater impact on
American and world public opinion than would similar violations by our adversaries.

3 us. Const., art. VI, sec. 2.

4 E.g., The Paguete Habana, 175 U.S. 677, 20 S.Ct. 290, 299 (1900); Reid v. Covert, 354
U.S. 1, 18, 77 S.Ct. 1222, 1231 (1957). See also 1 Restatement (Third), sec. 111, Reporters’
Notes 2 & 3, and Introductory Note,

5 The law of armed conflict is thus part of U.S. law which every servicemember has
taken an oath to obey. This obligation is implemented for the armed forces in DOD
Directive 5100.77.




and related activities in armed conflicts.® Article 0605, U.S. Navy Regulations, 1973,
. provides that:

At all times a commander shall observe, and require his command to observe,
the principles of international law. Where necessary to fulfillment of this
responsibiligy, a departure from other provisions of Navy Regulations is
authorized.

It is the responsibility of the Chief of Naval Operations and the Commandant of the
Marine Corps (see OPNAVINST 3300.52 and MCO 3300.3) to ensure that:

1. The obligations of the United States under the law of armed corflict are
observed and enforced by the U.S. Navy and Marine Corps in the conduct of military
operations and related activities in armed conflict, regardless of how such conflicts
are characterized.

2. Alleged violations of the law of armed conflict, whether committed by or against
United States or enemy personnel, are promptly reported, thoroughly investigated,
and where appropriate, remedied by corrective action.

6 SECNAVINST 3300.1A, para. 4a. Similar directions have been promulgated by the
operational chain of command, e.g., MJCS 59-83, 1 June 1983; USCINCLANTINST
. 3300.3A; CINCPACFLTINST 3300.9.

7 Other articles of U.S. Navy Regulations, 1973, concerned with international law and
with international relations in armed conflict, include:

Article Title

0305(5) Designation of Hospital Ships and Medical Aircraft

0741 Prisoners of War

0746 Hospital Ship or Medical Aircraft

0845 Detail of Persons Performing Medical or Religious Service
0912 Communications with Foreign Officials

0914 Violations of International Law and Treaties

0920 Protection of Commerce of the United States

0924 Medical or Dental Aid to Persons Not in the Naval Service
0925 Assistance to Persons, Ships and Aircraft in Distress

0940 Granting of Asylum and Temporary Refuge

8 Essential, therefore, is reporting of the facts by all persons with knowledge of
suspecied vioiaiions up ihe chain of command io ihe NCA. in ihe Navy, SECNAVINST
3300.1A requires the reporting of all suspected violations of the law of armed conflict. See
Annex AS6-1, replicating enclosure (2) to SECNAVINST 3300.1A, for a comprehensive list
of reportable violations. Article 87(1) and (3) of Additional Protocol 1 to the 1949 Geneva

‘ Conventions requires state parties to require military commanders at all levels to report

(continued...)
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3. A" -ervice members of the Department of the Navy, commensurate with their
Juties and responsibilities, receive, through publications, instructions, training
programs, and exercises, training and education in the law of armed conflict.?

Navy and Marine Corps judge advocates responsible for advising operational
commanders are specially trained to provide officers :n command with advice and assistance
in the law of armed conflict on an independent and expeditious basis. The Chief of Naval

8(...continued)
to competent authorities breaches of the 1949 Geneva Conventiens and Protocol I by or
against members of the armed forces under their command and other persons under their
control, to take the necessary steps to prevent violations, and where appropriate, to initiate
disciplinary action against the violators. The United States supports this principle as one
that should be observed and in due course recognized as customary law. Matheson,
Remarks, note 1 abov:, at 428.

® OPNAVINST 3300.52, para. 2. That instruction also defines the U.S. Navy’s law of
armed conflict training program. Annex AS6-2 provides the basic rules for combatants,
with explanations, suitable for a basic training program.

The law of armed conflict has long recognized that knowledge of the requirements of the
law is a prerequisite to compliance with the law and to prevention of violations of its rules,
and has therefore required training of the armed forces in this body of law. On dissemina-
tion, see Hague 1V, art, 1; Hague X, art. 20; common article 47/48/127/144; GWS 1929, art.
29; and for state parties thereto, the 1954 Hague Conventior on Cultural Property, arts.
7 & 25; GP 1, arts. 83 & 87(2); GP II, art. 19; and the 1980 Conventional Weapons
Convention, art. 6. The United States supports the principle in GP I, art. 83, that study
of the principles of the law of armed conflict be included in programs of military
instruction. Matheson, Remarks, note 1 above, at 428. See also Meyrowitz, The Function
of the Laws of War in Peacetime, 1986 Int’l Rev. Red Cross 77 and Hampson, Fighting by
the Rules: Instructing the Armed Forces in Humanitarian Law, 1989 id. 111. On legal
advisers in armed forces, see GP I, art. 82, and Parks, The Law of War Adviser, 31 JAG J.
1 (1980). The United States supports the principle of article 82 that legal advisers be
made available, when necessary, to advise military commanders at the appropriate level on
the application of these principles. Matheson, Remarks, note 1 above, at 428, JAGINST
3300.1 {series), note 10 below, details the operational law billets identified for U.S. Navy
judge advocates. On the duty of commanders, see GP 1, art. 87, and paragraph 6.1.2 below.

The manner of achieving these resvlts is left to nations to implement. Various internation-
al bodies exist to assist, e.g., the ICRC, Henry Dunant Institute in Geneva Switzerland,
inieinational Institute of Humanitarian Law at San Reme Italy, the International Society
of Military Law and the Law of War, and the International Committee of Military
Medicine and Pharmacy. See de Mullinen, Law of War Training Within Armed Yorces:
Twenty Years Experience, 1987 Int’l Rev. Red Cross 168.

6-4




.

Operations and the Commandant of the Marine Corps have directed officers in command
of the operating forces to ensure that their judge advocates have appropriate clearances and
access to information to enable them to carry out that responsibility (see CNO Washington
DC message 111021Z Oct 85 and MCO 3300. 3).10

6.1.3 Command Responsibility. Officers in command are not only responsible for ensuring
that they conduct all combat operations in accordance with the law of armed conflict; they
are also responsible for the proper performance of their subordinates. While a commander
may delegate some or all of his authority, he cannot delegate responsibility for the conduct
of the forces he commands.)! The fact that a commander did not order, authorize, or
knowingly acquiesce in a violation of the law of armed conflict by a subordinate will not
relieve him of responsibility for its occurrence, if it is established that he failed to exercise
properly his command authority or failed otherwise to take reasonable measures to discover
and correct violations that may already have occurred.!

10 OPNAVINST 3300.52, para. 4.k.2. See JAGINST 3300.1 (series), subj: JAG Billets
Requiring Special or Detailed Knowledge of the Law of Armed Conflict and Training
Objectives for Navy Judge Advocates in Such Billets; JAGINST 3300.2 (series), subj: Law
of Armed Conflict Resource Materials; and CNO message 111021Z Oct 85. A checklist for
the review of operational plans to ensure compliance with the law of armed conflict appears
at Annex AS6-3.

11 y.s. Navy Regulations, 1973, article 0702.1.

12 A commander at any level is personally responsible for the criminal acts of warfare
committed by a subordinate if the commander knew in advance of the breach about to be
committed and had the ability to prevent it, but failed to take the appropriate action to
do so. In determining the personal responsibility of the commander, the element of
knowledge may be presumed if the commander had information which should have enabied
him or her to conclude under the circumstances that such breach was to be expected.
Officers in command are also personally responsible for illegitimate acts of warfare
performed by subordinates when such acts are commiited by order, authorization, or
acquiescence of a superior. Those facts will each be determined objectively.

Some military tribunals have held that, in suitable circumstances, the responsibility ot
commanding officers may be bascd upon the failure to acquire knowledge of the unlawful
conduct of subordinates. In the Hostages Case, the United States Military Tribunal stated:

Want of knowledge of the contents of reports made to him [ie., to the
commanding general] is not a defense. Reports to commanding generals are
made for their special benefit. Any failure to acquaint themselves with the
contents of such reports, or a failure to require additional reports where
inadequacy appears on their face, constitutes a dereliction of duty which he
cannot use in his own behalf.

(ceatinued...)
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6.1.4 Individual Responsibility. All members of the naval service have a duty to comply
with the law of armed conflict and, to the utmost of their ability and authority, to prevent
violations by others.13> Members of the naval service, like military members of all nations,

12(__continued)
Uniied States v. Wilhelm List et al., 9 TWC 127 (1950).

The responsibility of commanding officers for unlawful conduct of subordinates has not
been applied to isolated offenses against the laws of armed conflict, but sniy to offenses of
considerable magnitude and duration. Even in the latter instances, the circumstances
surrourding the commission of the unlawful acts have Leen given careful consideration:

It is absurd . . . to consider a cerimander a murderer or rapist because one
of his soldiers commits a murder or a rape. Nevertheless, where murder and
rape and vicious, revengeful actions are wide-spread offences, and there is no
effective attempt by a commander to discover and control the criminal acts,
such a commander may be held responsible, even criminally liable, for the
lawlessness of his troops, depending upon their nature and the circumstances
surrounding them.

Trial of General Tomoyuki Yamashita, 4 LRTWC 35 (1948).

Thus, the responsibility of a commanding officer may be based solely upon inaction.
Depending upon the circumstances of the case, it is not always necessary to establish that
a superior knew, or must be presumed to have known of the offense committed by his
subordinates. (GP I, art. 86, Failure to Act, confirms this rule,) See Parks, Command
Responsibility for War Crimes, 62 Mil, L. Rev, 1 (1973).

13 Where U.S. personnel are involved, military personnel with supervisory authority
have a duty to prevent criminal acts. Any person in the naval service who sees a criminal
act about to be committed must act to prevent it to the utmost of his or her ability and to
the extent of his or her authority. 10 U.S. Code sec. 5947; U.S. Navy Regulations, 1973,
articles 1102 & 1103. Possible steps to be taken include moral arguments, threatening to
report the criminal act, repeating orders of superiors, stating personal disagreement, and
asking the senior individual on scene to intervene as a means of preventing the criminal
act, In the event the criminal act directly and imminently endangers a person’s life
(including the life of another person lawfully under his or her custody), force may be used
to the extent necessary to prevent the crime., However, the use of deadly force is rarely
iugtified: it may be nsed only to protect life and only under conditions of extreme necessity
as a last resort when lesser means have failed. Compare SECNAVINST §500.29 (series),
Subj: Use of force by personnel engaged in law enforcement and security duties;
OPNAVINST 3120.32B, article 412b, circumstances under which a weapon may be fired;
and OPNAVINST C5510.83 (series), Subj: Navy nuclear weapons security manual.
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must obey readily and strictly all Iawj:ul orders issued by a superior.“ Under both
international law and U.S. law, an order'® to commit an obviously criminai act, such as the
wanton killing of a noncombatant or the torture of a prisoner, is an unlawful order and will
not relieve a subordinate of his responsibility to comply with the law of armed conflict.
Only if the unlawfulness of an order is not known by th* individual, and he covld not
reasonably be expected under the circumstances to recognize the order as unlawful, will the
defense of obedience of an crder protect a subordinate from the consequences of violation
of the law of armed conflict.!8

6.2 ENFORCEMENT OF THE LAW OF ARMED CONFLICT

Various means are available to belligerents under international law for inducing the
observance of legitimate warfare. 1n the event of a clearly established violation of the law
of armed conflict, the aggrieved nation may:

1. Publicize the facts with a view toward influencing world public opinion against
the offending nation'®

14 y.s. Navy Regulations, 1973, article 1104, UCMJ, articles 90-92, delineate offenses
involving disobedience of lawful orders. Both SECNAVINST 3300.l1A and OPNAVINST
3300.52 are drafted as lawful general orders.

15 The order may be direct or indirect,

16 gee paragraph S6.2.5.6.1 below for a further discussion of the defense of superior
orders. War crimes trials are discussed in paragraphs $6.2.5.1 and S6.2.5.2,

17 Commanders are not usually required to make the policy decision as to the
appropriate use of one or more of the remedial actions set forth in the text, although there
are exceptional situations in which even jurior commanders may be required to make
protests and demands addressed directly to the commander of offending forces. It is also
apparent that a government decision cannot be made intelligently unless ali officers upon
whori the responsibility for decision rests understand the available remedial actions and
report promptly to higher authority those circumstances which may justify their use.

18 Experience in the Southeast Asia conflict amply demonstrates the particular
effectiveness of television in affecting knowledge of and popular (home) support for U.S.
forces. Summers, Western Media and Recent Wars, Mil. Rev., May 1986, at 4; Mitchell,
Television and the Vietnam War, Nav. War C. Rev., May-June 1984, at 42; Rinaldo, The
Tenth Principle of War: Infermation, Mil. Rev., Oct. 1987, at 55; Walker, Truth is the Best
Propaganda: A Study in Military Psychological Operations, National Guard Mag,, Oct.
1987, at 26; Paddock, Psychological Operations, Special Operations, and US Strategy, in
Special Operations in US Strategy 229 (Barnett, Tovar & Shultz eds. 1984).

(continued...)
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2. Protest to the offending nation and demand that those responsible be punished
and/or that compensation be paidl

18(...continued)

The Geneva Conventions have long autherized and encouraged belligerents to agree to
objective enquiries into alleged vioiations of those Conventions. Common article
52/53/132/149 and GWS 1929, art. 30. (See paragraph 6.1.2 regarding national require-
ments to investigate aileged violations of the iaw of armed conflict.) At least because of
mutual suspicions and hostilities, no such ad hoc agreement has ever been concluded. The
United Nations has established a team of experts to investigate allegations of such
violations. See, e.g., Prisoners of War in Iran and Iraq: The Report of a Mission
Dispatched by the Secretary-General, January 1985, UN Doc. S/16962*, 22 Feb. 1985; and
Report of Group of Experts to Investigate Reports of the Alleged Use of Chemical Weapons,
UN Doc. S/19823, 25 Apr. 1988, which led to vigorous condemnation of their use, albeit
without assigning responsibility to one side, in Security Council Resolution 612, 9 May
1988, Dep’t St. Bull,, July 1988, at 69.

In addition, private individuals and nongovernmental oiganizations can be expected to
attempt to ascertain and publicize the facts pertaining to alleged violations of the
Conventions. Other organizations that have provided supervision of the application of the
law of armed conflict include, among others, Amnesty International, Commission
Medico-Juridique de Monaco, ICRC, International Commission of Jurists, International
Committee of Military Medicine and Pharmacy, International Law Association and the
World Veterans Federation. All of these organizations have been effective in bringing
private and public pressure to bear on governments regarding the conduct of their armed
forces in armed conflicts.

In the future, a fact-finding commission may be established under the 1977 Additional
Protocol I to the Geneva Conventions. Under Additional Protocol I, article 90, an
International Fact-Finding Commission will be establiched once 20 states parties have
accepted its competence, By mid-August 1989, only twelve nations had done so, including
the European neutrals and six NATO countries: Austria, Finland, Sweden, Switzerland,
Belgium, Denmark, Iceland, Italy, the Netherlands, New Zealand and Norway. None of
them are likely to be at war with any of the others. The Commission cannot act without
the consent of the parties to the dispute, which can be given either on a permanent
one-time basis or an ad hoc basis for a part’ -lar dispute. The fact that the Soviet Union,
and its allies and clients, have been most r« . int to permit third-party supervision of the
Geneva Conventions is another factor in the United States’ refusal to seek ratification of
Additional Protocol I. Sofaer, Remarks, note 1 above, at 470.

9 Such protest and demand for punishment may be communicated directly to an
offending belligerent or to the commander of the offending forces. On the other hand, an
offended belligerent may choose to forward its complaints through a Protecting Power, a
humanitarian organization acting in the capacity of a Protecting Power, or any nation not

(continued...)
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19(...continued)
participating in the armed conflict.

Hague IV, art. 3, states:

A belligerent party which violates the provisions of the said [Hague]
Regulations shall, if the case demands, be liable to pay compensation. It
shall be responsible for all acts committed by persons forming part of its
armed forces.

It is now generally established tha. the principle laid down in article 3 is applicable to the
violation of any rule regulating the conduct of hostilities and not merely to violations of
the Hague Regulations, See Sandoz, Unlawful Damages in Armed Conflict and Redress
Under International Humanitarian Law, 1982 Int’l Rev. Red Cross 131, 136-137. This
customary rule is repeated in GP I, art. 91, and is discussed in useful detail in ICRC,
Commentary 1053-58.

Recent demands for compensation involving U.S. forces inciude the following:

Iraq agreed to give compensation for "the loss of life, personal injuries and material
damages" resulting from the attack on USS STARK on 17 May 1987. Exchange of Notes,
20 & 21 May 1987, 26 Int’l Leg. Mat’ls 1427-28 (1987). Claims are expected to exceed $75
million. N.Y. Times, 31 Jan. 1988, sec. 1, at 9. Detailed claims for the wrongful deaths
were submitted to Iraq in April 1988, Dep’t St. Bull,, Oct. 1988, at 59; Iraq paid $27.3
million, Dep’t St. Bull., May 1989, at 67; 28 Int’} Leg. Mat’ls 644, 83 Am. J. Int’l L. 561
(1989).

For almost two hours on 8 June 1967, Israeli aircraft and torpedo boats attacked
USS LIBERTY (AGTR-5) on the high seas of the Mediterranean about 15 NM west of the
Gaza strip, just as Israel was concluding the Six-Day War. On 27 May 1968, Israel paid
the United States $3,323,500, the full amount of compensation claimed on behalf of the 34
men killed in the attack. Dep’t St. Buli,, 17 June 1968, at 799. On 28 April 1969, Israel
paid $3,566,457 in settlement of the United States’ claims on behalf of those men injured
in the attack. Dep’t St. Bull,, 2 June 1969, at 473. On 17 December 1980, Israel agreed
te pay $6 millicn, in three installments, for its damages to the LIBERTY (albeit without
conceding liability), 32 U.S.T. 4434, T.LA.S. No. 9957; 1980 Digest of U.S. Practice in
International Law 747-48, The factual and legal issues of the attack are carefully
examined in Jacobsen, A Juridical Examination of the Israeli Attack on the USS Liberty,
36 Nav. L. Rev. 1 (1986).

Un 11 July 1988, the United States offered to compensate ex gratia the families of
those lost in the acciderital downing of Iranian Airbus flight 655 on 3 July 1988, 24
Weekly Comp. Pres. Docs. 912 (18 July 1983). Congress will have to appropriate the funds.
See Friedman, The Vincenznes Incident, U.S. Naval Inst. Proc., May 1989, at 72-79, and

(continued...)
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19(...cox.;inued)
Agora: The Downing of Iran Air Flight 655, 83 Am. J. int’l L, 718-41 (1989). The ICAO
report of investigation and ICAO Council actions are reprodu-:od in 28 Int’l Leg. Mat’ls
896 (1989). Iran’s application against the United States in the 1CJ appears at 28 id. 842,

On 25 October 1983, at a time when the People’s Revolutionary Army of Grenada
was using as a military command post a group of buildings inside Fort Matthew, St.
George’s, Grenada, 143 feet away from the Richmond Hill Insane Asylum, a bomb from a
Navy A-7 aircraft accidentally struck the Asylum, killing sixteen patients and injuring six,
A complaint against the United States has been deemed admissible by the nter-American
Commission on Human Rights. This case is considered in Weissbrodt snd Andrus, The
Right to Life During Armed Conflict: Disabled Peoples’ International v. United States, 29
Harv. Int’l LJ. 59 (1988). See also paragraph 8.1.2.1 below regarding incidental irjurv
and coiiaierai damage,

See also the japanese acceptance of responsibility for the 12 December 1937 sinking
in the Yangtze River of the U.S. gunboat USS PANAY by Japanese aircraft. 38 U.S. Naval
War College, International Law Situations, with Situations and Notes, 1938, at 129-50
(1940).

During the course of the afternoon of 8 June 1982, near the end of the Falklands/Malvinas
war, the Liberian flag tanker HERCULES, in ballast, was attacked three times by
Argentinian military aircraft about 600 miles east of Argentina and nearly 500 miles from
the Falklands in the South Atlantic. The bombing and rocket attacks damaged her decks
and hull and left one undetonated bomb lodged in her starboard side. The owners decided
it was too dangerous to attempt to remove this bomb and had her scuttled 250 NM off the
Brazilian coast. The vessel owner and time charter sued Argentina in U.S. Federal District
Court which held that under the Foreign Sovereign Immunities Act, 28 U.S.C. sec. 1330,
1602-1611, the District Court did not have subject-matter jurisdiction over the claim,
Amerada Hess Shipping Corp. v. Argentine Republic, 638 F. Supp. 73 (S.D.N.Y. 1986). The
Court of Appeals reversed, holding that the facts alleged, if proven, would constitute clear
violations of international law (e.g., 1958 High Seas Convention, Hague XIII) cognizable
under the Alien Tort Statute, 28 U.S.C. sec. 1350, which the Foreign Sovereign Immunities
Act did not change. 830 F.2d 421, 26 Int’i Leg. Mat’ls 1375 (2d Cir. 1987), discussed in
Recent Developments, 28 Va. J. Int’l L. 221 (1988) and Morris, Sovereign Immunity for
Military Activities on the High Seas: amerada Hess v. Argentine Republic, 23 Int’] Lawyer
213 (1989). The U.S. Supreme Court reversed, holding the FSIA provides the sole basis
for obtaining jurisdiction over a foreign nation in U.S. courts, and the District Court
correctly dismissed the action, 109 S.C. 683, 57 U.S.L.W. 4121, 28 Int’l Leg. Mat’ls 382, 83
Am, J. Int’l L, 565 (1989).
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3. Seek the intervention of a neutral party, particularly with respect to the
protection of prisoners of war and other of its nationals that have fallen under the
controi of the offending nation?

4. Execute a reprisal action’!

5. Punis}bindividual offenders either during the conflict or upon cessation of
hostilities.

6.2.1 The Protecting Power. Under the Geneva Conventions of 1949, the treatment of

prisoners of war, interned civilians, and the inhabitants of occupied territory is to be
. . . 23 s ot

monitored by a neutral nation known as the Protecting Power.®> Due to the difficulty of

20 See, e.g., Report of the Mission Dispatched by the Secretary-General on the
Situation of Prisoners of War in the Islamic Republic of Iran and Iraq, U.N. Doc. S/20147,
24 Aug. 1988. Dipiomatic pressure applied through neutral states or through international
organizations has become a major factor in enforcing the law of armed conflict. During
the Southeast Asia conflict, for example, the United States conducted a successful
diplomatic effort through neutral states to prevent political "show trials" of our prisoners
of war. Levie, Maltreatment of Prisoners of War in Vietnam, 48 Boston U.L. Rev. 323,
344-45 (1968), reprinted in : The Vietnam War and International Law 361, 382-83 (Falk
ed. 1969). Accurate, thcrough investigation of enemy violations greatly help in pursuing
such diplomatic activity, See note 18 above.

21 gee paragraph 6.2.3.
22 See paragraph 6.2.5.

B Common article 8/8/8/9; GP 1, arts. 2(c) & 5; de Preux, Synopsis I: Protecting
Power, 1985 Int’l Rev. Red Cross 86. The United States strongly supports the principle
that Protecting Powers be designated and accepted without delay from the beginning of any
conflict. Matheson, Remarks, note 1 above, at 428-29. That principle is contained in GP
I, art. 5, but not unequivocally, and is still subject, in the last instance, to refusal by the
nation in question. Ibid. The United States thus failed to obtain one of its "basic
objectives" in the negotiations that produced article 5. Sofaer, Remarks, note 1 above, at
469-70.

Prior to its entry into World War II, the United States acted as protecting power for

British prisoncrs of war in Eurcpe, Subscquently, the Swiss assumcd this duty for both
the United States and Great Britain, Since World War I1, the protecting power system has
not worked well because some countries refuse to permit on-site inspection. There was thus
no protecting power for U.S, prisoners of war during the conflicts in Korea and Southeast

Asia.
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finding a nation which the opposing belligerents will regard as truly neutral, international
humanitarian organizations, such as the International Committee of the Red Cross, have
been authorized by the parties to the conflict to perform at least some of the functions of
a Protecting Power.

6.2.2 The International Committee of the Red Cross (ICRC). The ICRC is a nongovern-
mental, humanitarian organization based in Geneva, Switzerland. The ruling body of the
ICRC is composed entirely of Swiss citizens and is staffed mainly by Swiss nationals. (The
ICRC is distinct from and should not be confused with the various national Red Cross
societies such as the American National Red Cross.)?® Its principal purpose is to provide
protection and assistance to the victims of armed conflict.”®> The Geneva Conventions

23(...continued)

Since 1949, a Protecting Power (Switzerland) was appointed in the
following cases only: in the Suez conflict in 1956, the Goa conflict in 1961
and the war between India and Pakistan in 1971-1972, although in the latter
case the mandat - i Switzerland was not understood in the same way by both
parties.

Hay, The ICRC and Inie~sational Humanitarian Issues, 1984 Int’l Rev. Red Cross 3, 5.
During the Falklands/}:asviaas conflict, Switzerland and Brazil, altheugh not formally
appointed as Protecting Powers for the United Kingdom: and Argentina respectively,
exercised functions of an intermediary and communicated information. Junod, Protection
of the Victims of Armed Conflict Falkland-Malvinas Islands (1982), at 20 (1984); iCRC,
Commentary 77n.2,

24 The Conventions allow the ICRC to perform some duties of the Protecting Power
if such a power cannot be found and if the detaining power allows it to so act. Common
article 10/10/10/11; see Peirce, Humanitarian Protection for the Victims of War: The
System of Protecting Powers and the Role of the ICRC, 90 Mil. L. Rev. 89 (1980).

In Southeast Asia, for example, the ICRC acted in its traditional humanitarian role for
Viet Cong and North Vietnamese prisoners in the hands of the United States and its allies.
The International Committee and the Vietnam Conflict, 1966 Int’l Rev. Red Cross 399;
Activities of the ICRC in Indochina from 1965 to 1972, 1973 Int’l Rev. Red Cross 27.

25 Statutes of the International Red Cross and Red Crescent Movement, arts. 1 & 5
(1986), in 1987 Int’l Rev. Red Cross 29, 32. The ICRC bases its activities on the principles
of neutrality and humanity, and is part of the International Red Cross and Red Crescent

Mgovement, Some national Red Cross societies are under government control,

POU YU wsvesvy <eaw sessvewa

26 Statutes of the International Red Cross and Red Crescent Movement, art. 5.2d
(1986), 1987 Int’l Rev. Red Cross 33. See While & Raymer, A Little Humanity: the
International Committee of the Red Cross, 170 National Geographic, November 1986, at

647-79.
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recognize the special status of the ICRC and have assi%ned specific tasks for it to perform,
including visiting and interviewing; prisorers of war,?’ providing relief to the civilian
population of occupied territories,’ searching for information concerning missing persons,29
and offering its "good offices" to facilitate the establishment of hospital and safety zones.*

Under its governing statute, the ICRC is dedicated to work for the faithful application of
the Geneva Conventions, to endeavor to ensure the protection of military and civiijan
victims of armed conflict, and to serve as a neutral intermediary between beliigerents.>!

26(...continued)

The ICRC’s responsibility to endeavor to ensure the protection of victims extends not only
to international and non-international armed conflicts and their direct results, but also to
internal strife,

Article S of the Red Cross Movement’s Statutes tasks the ICRC with a number of other
functions.

2T The ICRC is also authorized to visit and interview detained or interned civilians
in international armed conflicts. All such interviews must be without witnesses present.
GPW, art. 126; GC, arts. 30(3), 76(6), 126 & 143(5).

28 GC, arts. 59, 61 & 142,

2 GPW, art. 123, and GC, art. 140; GP 1, art. 33, for state parties thereto. The ICRC
is also responsible under these articles for transmitting family messages to PWs and
civilians,

30 GWS, art. 23(3); GC, art. 14(3). The ICRC is also entitled to receive requests for
aid from protected persons, Fourth Convention, article 30, and to exercise its right of
initiative (Red Cross Movement Statute, art. 5(3)):

this means that it [the ICRC] may ask the parties to a conflict to agree to
its discharging other humanitarian functions in the event of non-interna-
tional armed conflicts (Article 3 common to the four Geneva Conventions of
1949) and international armed conflicts (Article 9 of the First, Second and
Third Conventions, and Article 10 of the Fourth Convention).

Hay, note 22 above, at 6. The ICRC is ncw also authorized to act in cases of internal
strife. Red Cross Movement Statute, art. 5(2)(d).

% The 1986 Red Cross Movement Statute expanded the ICRC’s mandate to inciude
working for the "faithful application of international humanitarian law applicable in armed
conflicts" (art. 5(2)(c)).

The ICRC has defined "international humanitarian law applicable in armed conflicts" as:
(continued...)
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31(...continued)

international rules, established by treaties or custom, which are specificaily
intended to solve humanitarian problems directly arising from international
or noninternational armed conflicts and which, for humanitarian reasons,
limit the right of parties to a conflict to use the methods and means of
warfare of their choice or protect persons and property that are, or may be,
affected by conflict. = The expression "international humanitarian law
applicable in armed conflicts" is often abbreviated 1o "international
humanitarian law" or "humanitarian law".

1981 Int’l Rev. Red Cross 76.

These rules are derived from the Law of the Hague and the Law of Geneva. The Law of
the Hague deals principally with weapons and methods of warfare and was codified by the
1899 and 1907 Hague Peace Conferences. The law relating to the protection of war victims
has been contained in the various Geneva Conventions (of 1863, 1906, 1929, and 1949).
Recently, this law has been somewhat merged in the 1977 Protocols Additional to the 1949
Geneva Conventions, since Part III of Protocol I deals with methods and means of warfare.
As a result, a new term, "rules of international law applicable in armed conflict,” was
introduced by these Protocols to encompass "the rules applicable in armed conflict set
forth in international agreements to which the Parties to the conflict are Parties and the
generally recognized principles and rules of international law applicable in armed conflict”
(GP 1, art. 2(b)). Although this term has substantially the same meaning as the ICRC’s
terms, it does not appear that the ICRC’s role has extended to supervision of the conduct
of hostilities.

The ICRC has issued the following guidelines to govern its activities in the event of
breaches of the law:

1. Steps taken by the ICRC on its own initiative

General rule: The ICRC shail take all appropriate steps to put an end to
violations of international humanitarian law or to prevent the occurrence of
such violations. These steps may be taken at various ievels according to the
gravity of the breaches invulved.

However, they are subject to the follow